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Recent Developments in European Tax Law 


MITCHELL B. CARROLL* 


HE PASSING of tax laws has been one of the 

greatest preoccupations of many European parlia- 

ments since the World War. With inflation came 
the need of higher rates and greater yield from taxes. 
The situation became so bad in Germany that as soon 
as one measure had been adopted to collect the necessary 
revenues, the mark would fall again 
and require the consideration of new 
legislation. France continued to in- 
crease tax rates until they became 
almost confiscatory. The British In- 
come Tax Act, 1918, a consolidation 
of previous laws, had been modified 
to such an extent by the annual 
Finance Acts that the need of a code 
has been expressed by the Chancellor 
of the Exchequer himself. 


Great Britain Attempts 
Simplification 


In 1919, a royal commission was 
appointed by the British Government 
to investigate the problems connected 
with the enforcement of the income 
tax and supertax and determine what 
improvements could be made. The 
report of this body, containing a 
number of important recommenda- 
tions, was published in 1920. Since 
that time, a number of the measures 
proposed have been given life in the 
annual Finance Acts, each of which fixes the tax rates 
for the current fiscal year and usually modifies in some 
respect the Income Tax Act, 1918. 

The British Income tax system consists of a standard 
rate of tax, 20 per cent, and a supertax progressing 
from 334 to 30 per cent on incomes exceeding £2,000. 

One of the most important steps toward simplifica- 
tion was the abolition of the practice of levying the tax 
for the current year of assessment, from April 6, to the 
following April 5, on the basis of the average of profits 
over a period of years—three years in the case of 
business profits. The income of a trading enterprise 





*Chief, Tax Section, Division of Commercial Laws—Department of 
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is now assessed on the basis of the profits received 
during the previous year. The 1927 Act extended this 
basis, with a few minor exceptions, to salaries and 
other remuneration from employment, which have been 
assessed on the basis of the estimated income of the 
year of assessment itself. 

Another interesting amendment is 
the abolition of the supertax, which 
has been considered as a levy distinct 
from the income tax, although im- 
posed on the income of the preceding 
year of assessment as finally assessed 
for income tax purposes. The super- 
tax is to be replaced, beginning with 
the year 1928-29, by a surtax, which 
will be regarded as a deferred install- 
ment of income tax, payable the fol- 
lowing year on January Ist. The 
rates of the surtax will be the same 
as those of the present supertax. 
This tax will be introduced in the 
following manner: The taxpayer will 
deliver, in April, 1929, a return of his 
total income for the preceding year, 
1928-29. His assessment for the 
standard rate of income tax will be 
computed on this figure, and payment 
will be made on January 1, 1930, and, 
where two installments are allowed, 
July 1, 1930. 

A return of total income for the 
year 1929-30 will be submitted in April, 1930. If the 
taxpayer’s income exceeds £2,000, he will be assessed 
to surtax for the year 1929-30, on the basis of the 
income for 1928-29 taxed by direct assessment on the 
taxpayer, such as trading profits, plus income for 1929- 
30 taxed by deduction at the source, such as dividends 
and interest. Payment of surtax will be made on 
January 1, 1931. 


Anxiety Caused by Measure to Prevent Supertax 
Evasion by Company Reserves 


Owing to the very heavy burden on profits of in- 
dividuals doing business singly or in partnership 
through the combined application of the standard rate 
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of income tax and the supertax, some persons endeav- 
ored to lessen their supertax liability by organizing a 
private company and selling their business to it. As 
distinguished from a pyblic company which offers its 
shares for public subscription, a private company may 
not offer its shares to the public, must place some re- 
striction on their transfer—such as the consent of the 
board of directors, and must limit its membership to 
fifty. It only requires two men to found a private 
company, and the control is often in the hands of only 
one. 

While a company has to pay the standard rate of 
tax on its entire profits without regard to their eventual 
destination, no supertax liability was incurred until the 
profits had been distributed to the shareholders. The 
standard rate is also passed on to them because the 
company deducts that rate from the dividend. The 
individuals controlling the company could, therefore, 
restrict their supertax liability by setting aside the 
profits as reserves, or by paying for the business they 
had sold to the company out of the company profits 
over a period of years or by making loans to themselves 
and later writing them off as bad debts, and in divers 
other ways. 

A first attempt to stop this flagrant type of avoidance 
or evasion,—the British seem to make no distinction in 
conscience—was made by the Finance Act, 1922. Sec- 
tion 21 of that Act provides that if supertax becomes 
chargeable because of failure to distribute within a 
reasonable tune a reasonable part of the company’s in- 
come, the amount of the income of the company appor- 
tioned to any member shall be assessed upon that 
member in the name of the company. A notice of 
charge to supertax shall, in the first instance, be served 
on the member of the company on whom the tax is 
assessed. If that member does not within 28 days from 
the date of the notice elect to pay the tax, a notice of 
charge shall be served on the company and the tax shall 
thereupon become payable by the company. If the 
member should elect to pay, but fails to do so by the 
first of January in the year of assessment or within 28 
days of the date on which he so elected, tax may be 
recovered from the company. 

The provision in the 1922 Act proved rather ineffec- 
tive because it could be easily circumvented. As it 
applied only to companies organized since April 5th, 
1914, individuals desiring to get around the law could 
acquire a company organized prior to that date; its 
application was limited, furthermore, to private com- 
panies. One could organize a public company with 51 
members and offer a few shares to the public, but still 
control and manipulate the affairs of the company in 
such a manner as to avoid supertax. 

These loopholes are stopped up by Section 31 of the 
1927 Act, effective after April 5, 1928, which extends 
the application of Section 21 of the 1922 Act to “any 
company which is under the control of not more than 
5 persons and is not a subsidiary company or a company 
in which the public are substantially interested.” 

A company is considered to be a subsidiary com- 
pany if it is controlled by one or more companies which 
are not themselves within the scope of the provision. 


A company shall be deemed to be a company in which 
the public are substantially interested if its common 
shares, carrying not less than 25 per cent of the voting 
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power, are held unconditionally by the public. Conse- 
quently, many public companies are brought within the 
ambit of this clause, which was intended originally only 
for private companies. ; 

As the Chancellor of the Exchequer stated during 
the debates in the House of Commons, about 40,000 of 
the 80,000 private companies were brought within the 
scope of the legislation of 1922. The 1927 Act brings 
35,000 more companies within its application. 

In endeavoring to allay the anxiety that was ex- 
pressed in respect to these provisions, the Chancellor 
pointed out that of the 40,000 companies within the 
1922 Act, only 550 have been subject in the last four 
years to investigation, an average of 135 a year. The 
Inland Revenue claimed supertax in 250 cases, and of 
that number 128 cases were appealed to the Special 
Commissioners. That body decided in favor of the 
taxpayer in 60 cases and against the taxpayer, in whole 
or in part, in 68 cases. Only 11 cases were carried to 
the Board of Referees, which decided 5 cases in favor 
of the taxpayer and 6 against the taxpayer. 

The opponents of this measure nevertheless contend 
that the fear of being assessed to supertax is restrain- 
ing many companies from setting aside the reserves 
necessary for the extension of their business and to 
safeguard themselves against hard times. It is possible 
that other means to suppress the avoidance of supertax 
through companies will be considered before Section 31 
of the 1927 Act comes into effect. 


Income to be Deemed Available for Distribution 

The 1927 Act declares that such sums shall be re- 
garded as available for distribution as are expended out 
of the income of the company, (otherwise than in pur- 
suance of a contract made prior to August 4th, 1914) 
(a) towards payment for the property which the com- 
pany was formed to acquire, or which was the first 
business of a substantial character in fact acquired by 
the company; (b) in repayment of any share or loan 
capital issued in payment of any such property or busi- 
ness; (c) or in meeting any obligations of the company 
in respect of the acquisition of such business or prop- 
erty. Any sum expended in consequence of “any 
fictitious or artificial transaction” shall be treated in 
the same manner. 

Section 32 empowers the Revenue authorities to 
track liability to the ultimate recipient of the income 
when a series of companies, one holding shares in the 
other, have been formed for the avoidance of supertax. 


Provision Against Evasion by Cum Dividend Sales 

Section 33 of the 1927 Act is intended to prevent 
evasion of supertax through selling certain kinds of 
securities cum dividend. It applies, however, only 
where the evasion is habitual and exceeds 10 per cent 
of the taxpayer’s liability. 

The securities referred to in Section 33 are (1) those 
bearing fixed interest or dividends, the yield being in- 
dependent of the earnings of the company, and (2) 
other stocks or securities which are transferred other- 
wise than on the stock exchange and without paying 
the one per cent transfer duty. 

When the Special Commissioners have reason to 
believe that supertax has been evaded in this manner, 
they may serve notice on the individual to furnish a 
statement of his assets as described above and such 
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other particulars as are necessary. The taxpayer shall 
not be held liable if he proves to the satisfaction of the 
Special Commissioners, “that the avoidance of super- 
tax was exceptional and not systematic, and that there 
was not in his case in any of the three preceding years 
any such avoidance of supertax.” 

Section 35 contains a corresponding relief from 
supertax in case of purchases cum dividend. The tax- 
payer must make application when filing his return or 
within 28 days after receiving the notice of assessment 
to supertax. 


German Revised System of 1925 


ITH the stabilization of the mark in Germany, 

the government of that country undertook the 
revision of its tax laws, and on August 10, 1925, in- 
come and corporation tax laws were passed, together 
with laws governing the property, turnover, stamp and 
other taxes. Since that date there have been a few 
other measures intended to aid business through the 
reduction of rates. The German authorities are now 
endeavoring to frame a uniform law for application in 
the various States, which have the right to levy certain 
taxes of their own although they receive a portion of 
the revenues of the Reich. 

The fiscal system of the German Reich stands on a 
tripod, one leg being the income (Einkommensteuer) 
and corporation (K6érperschaftsfeuer) taxes, another 
the property tax (Vermogensteuer) and the third the 
turnover tax (Umsatzsteuer). The three legs give each 
other mutual support. Assets are evaluated for the 
property tax, gross profits for the turnover tax, and 
net profits, considering assets as well as revenue, for 
the income and corporation tax. 

The rate of the income tax on individuals is grad- 
uated from 10 to 40 per cent; the tax on corporation 
profits is 20 per cent; the average rate of the property 
tax, 5 per 1,000; and the turnover tax, 34 of 1 per 
cent. The lowest rate of income tax is collected at the 
source in the case of dividends and interest, the debtor 
or payor deducting 10 per cent for the account of the 
recipient, and remitting that amount to the fiscal au- 
thorities. If the recipient is a nonresident, the 10 per 
cent tax constitutes his total liability; if a resident, 
the 10 per cent is credited against the tax on total 
income. 

In the case of foreign loans and bonds issues, the 
interest may be exempted from the 10 per cent tax by 
the Finance Ministry; where no exemption is allowed, 
the debtor often assumes the burden of the tax and 
pays a certain rate of interest net or free of tax. 


Italy Reduces Rates to Favor Business, 


OON after the German revision, the Italians com- 
pleted a gradual systematization of their taxes, the 
principal objective being the simplifying and lightening 
of taxes on business enterprises. The special 15 per 
cent tax on dividends was abolished, and although the 
rate on business profits was fixed at 18 per cent, it has 
since been lowered to 16 per cent. 

More recent reductions in rates aggregate about 
935,000,000 lire—interest was reduced from 22 to 20 
per cent and salaries from 11 to 9 per cent. The maxi- 
mum sales tax, now 3 per cent, is to be reduced to 
1 per cent on all articles. 
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France Codifies Tax Laws 


HE French flux of tax legislation was stopped by 

Monsieur Poincare, who, in the law of August 3, 
1926, increased by a half the rates on the various 
schedular taxes (impots cedulaires) that are collected 
in the first instance on different kinds of income— 
wherever possible at the source, and reduced by one- 
half the general income tax (impot general sur le 
revenu) which is a supplementary levy similar to the 
American surtax. The rates are now: business profits, 
15 per cent; interest and dividends, and income from 
real estate, 18 per cent; and income from non- 
commercial professions, salaries, and agricultural 
profits, 12 per cent. The general income tax progresses 
from 1.2 to 30 per cent. 

Another change effected was the establishing of a 
uniform rate for the turnover tax, 2 per cent. 

The work of Monsieur Poincare was consolidated by 
the issue of several codes of tax legislation in the fall 
of 1926. The enforcement of the law under his ad- 
ministration as Finance Minister has been so effective 
that a budget surplus has been announced. 


Measures Encouraging Big Business 


HE need of consolidating Germany’s limited capi- 
tal assets in order to compete in world markets 
was one of the primordial causes leading to the devel- 
opment of trusts and cartels in that country. The 
government aided in this movement by lowering the 
capital tax from 4 per cent to 1 per cent in the case of 
the amalgamation of business corporations, and has 
just extended this reduction until September 30, 1928. 
Other countries soon followed Germany’s lead in 
helping their industries to consolidate. Even the Can- 
ton of Zurich, Switzerland, made itself attractive for 
big business by passing tax measures very favorable to 
holding companies. France provided for relief from 
the double imposition of her taxes on securities in 
respect of dividends and other sums paid by a sub- 
sidiary to the parent concern, but imposed such condi- 
tions in regard to the relationship of the two companies 
that the facilities offered are considered to be of doubt- 
ful advantage. 

During the past few months, Belgium, Great Britain 
and Italy have all taken steps to facilitate the concentra- 
tion of industries within their territories. On July 30, 
1927, a law was passed in Belgium reducing by % the 
proportional fee for registration and transcription re- 
quired for acts of fusion of existing companies having 
their principal establishment in Belgium, provided that 
the act of fusion be presented for registration within 
thee years after the publication of the law. Such com- 
panies are also assured relief from the “tax mobiliere” 
on the distribution of capital at time of liquidation. 

The British Finance Act, 1927, (Section 55) offers 
relief from capital and transfer stamp duty in the case 
of reconstructions or amalgamations of companies. 
One of the conditions imposed is that the transferee 
company is to be registered or has increased its capital 
with a view to the acquisition of either the business, 
or not less than ninety per cent of the issued capital, 
of any particular existing company. 

An Italian decree, published July 20, 1927, provides 

(Continued on page 386) 


































































































































































































































































































HE acknowledgement by the Commissioner of 
Internal Revenue, either voluntarily or by the 
pressure of judicial process, that the statute of 

limitations bars collection of additional taxes, in the 
absence of fraud, assures the taxpayer a final and com- 
plete victory. Not unexpectedly, therefore, the doctrine 
expressed in the comparatively recent Supreme Court 
decision in the case of Bowers v. New York & Albany 
Lighterage Company* was seized upon by tax practi- 
tioners as a panacea, with the result that the Commis- 
sioner has been the recipient of hun- 
dreds of claims with the principles of 
that case set forth as a basis for relief. 
But the Department, refusing to share 
the excitement caused by that deci- 
sion, has materially qualified the scope 
of its application to similar cases, par- 
ticularly in many of the cases of 
refund claims where variously worded 
waivers had been given for the years 
in question. As a consequence the 
Commissioner of Internal Revenue 
has already promulgated a few rul- 
ings” and at present seems to be con- 
sidering additional limitations on the 
beneficent effect of that much talked 
of decision of the Supreme Court. 

The current May and June issues 
of this magazine have published two 
very able articles on the topics of 
statute of limitations and waivers.* 
Those who seek a complete picture 
of this technical legal tangle, should 
read those articles. To afford a basis 
for the discussion which follows, a 
brief summary of the outstanding principles both ac- 
cepted and disputed, is outlined below with the relevant 
authorities footnoted. 

(1) It now is settled that where the five-year period 
of limitation on the collection of taxes contained in 
Section 250 (d) of the Revenue Act of 1921, or such 
five year period as extended by waivers, expired prior 

*Of the Washington, D. C., Bar. 


1273 U. S. 346, 1927. 


2G. C. M. 1546, Cum. Bul. VI-17-6; G. C. M. 1539, Cum. Bul. VI-16-5; 
G. C. M. 1682, Cum. Bul. V1-22-6; G. C. M. 1799, Cum. Bul. VI-28-2; 
and G. C. M. 2028, Cum. Bul. VI-29-3. 


3“The Statute of Limitations as Affected by Recent Court Decisions,” 
by Frank J. Albus in the May, 1927, number of the Nationat INCOME 
Tax MacGazine, and “Application of Waivers to Collection Under the 
Various Revenue Acts,” by Herman T. Reiling in the June number of 
the Nationat IncomME Tax MAGAZINE. 

4(273 U. S. 346, 1927), T. D. 4009 Cum. Bul. VI-15-19, C. C. H. 1927 
Unabridged Service, p. 7178, Fed. Ct. Service, p. 5055. See also 
G. C. M. 1546, Cum. Bul. VI-17-6; Ehrlich v. Nichols (D. Mass. March 
4, 1927), not yet reported, C. C. H. 1927 Unabridged Service p. 7258, 
Fed Ct. Service, p. 7651; Appeal of Ocean Accident and Guarantee 
Corporation, Ltd., 6 B. T. A. 1045, C. C. H. 1927 Fed. Ct. Service, Dec. 
No. 2401; Ten Broeck Type Company v. Lucas (W. D. Ky. January 5, 
1927), not yet reported, C. C. H. 1927 Unabridged Service, p. 7146, 
Fed. Ct. Service, p. 7527; Appeal of National Refining Company of Ohio, 
1 B. T. A. 236, C. C. H. 1925 Fed Ct. Service, Dec. No. 96; and 


Recent Developments in Statute of 
Limitations and Waiver Muddle 


By J. Harpy PAtTTrEen* 





J. Harpy Patren 






to June 2, 1924, (the date of the enactment of the 
Revenue Act of 1924) collection of such taxes is there- 
after barred and payments made after the five-year 
period may be recovered by suit against the collector or 
the United States. Bowers v. New York & Albany 
Lighterage Company.* 

(2) It has been decided that where assessment of 
prior year taxes was made within the five-year period 
prescribed by Section 250 (d) of the 1921 Revenue 
Act. but suit or distraint was not instituted until after 
the enactment of the 1924 Revenue 
Act, (June 2, 1924) Section 278 (d) 
of that Act is not retroactive so as to 
permit collection within six years of 
assessment. United States v. Cabot.* 
The government, however, has filed 
an appeal in this case with the Court 
of Appeals of the District of Colum- 
bia. This appeal, to date, has not 
been heard. 

(3) Where the assessment of prior 
year taxes was made within the five- 
year period provided by Section 
250 (d) of the 1921 Revenue Act, 
but such assessment was made after 
the enactment of the Revenue Act of 
1924, it has been held that suit or 
distraint for the collection thereof 
may be instituted at any time within 
six years after assessment. U. S. v. 
Cook and Christman.’ Petition for 
writ of certiorari is now pending in 
this case before the Supreme Court. 

(4) Similarly where an appeal is 
taken to the Board of Tax Appeals 
within the statutory five-year period, but prior to the 
making of any assessment, the operation of the statu- 
tory limitation upon assessment is suspended. There- 
fore, when assessment is thereafter properly made, col- 
lection may be exacted within six years after such as- 
sessment. Appeal of Bank of Commerce.’ 

(5) Where the limitation upon assessment only has 
United States v. National Refining Company of Ohio (N. D. Ohio Dec. 
15, 1926), not yet reported, C. C. H. 1927 Unabridged Service, p. 7101, 
Fed.. Ct. Service, p. 7506. For a contrary decision see In re McClure 
Company, Bankrupt (N. D. Ga. August 31, 1927), not yet reported. 

5(Sup. Ct. D. C. June 15, 1926) 54 Wash. Law Rep. 589, 5 A. F. 
T. R. 6172, C. C. H. 1926 Unabridged Service, p. 7348, Fed. Ct. Service, 
p. 7603. See also United States v. Whyel (W. D. Pa. 1927) 19 Fed. 
(2nd) 260, C. C. H. 1927 Unabridged Service, p. 7137, Fed. Ct. Service, 
p. 7517; Henry Wilhelm Company v. Heiner (W. D. Pa. May 23, 1927), 


not yet reported, C. C. H. 1927 Unabridged Service, p. 7329, Fed. Ct: 
ee 7589; National Products Company v. Commissioner, 7 B. T. A. 
632, C. C. H. Fed. Ct. Service, Dec. No. 2611; Reliance Manufacturing 
Co. v. Commissioner, 7 B. T. A. 583, C. C. H. 1927 Fed. Ct. Service, 
Dec. No. 2593. 

6(C. C. A. 5th Cir. 1927) 18 Fed. (2nd) 449, C. C. H. 1927 Un- 
abridged Service, p. 7307, Fed. Ct. Service, p. 6749. There it was 
declared that where the assessment of 1919 taxes made after the passage 
of the 1924 Act, but within a five-year period after the return was filed, 
collection could be made within a six-year period thereafter. 

‘3 B. T. A. 950, C. C. H. 1926 Fed. Ct. Service, Dec. No. 1300; 
see also G. C. M. 1539, Cum. Bul. VI-16-5. 
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been extended by waiver, there is not a “consent in 
writing to a later determination, assessment and collec- 
tion of the tax” within the meaning of Section 250 (d) 
of the Revenue Act of 1921. Hence, on June 2, 1924 
(the date of the approval of the Act of 1924), collec- 
tion of taxes for those years, where returns were filed 
before June 2, 1919, was barred by the expiration of 
the five year collection period notwithstanding the fact 
that a taxpayer had filed the assessment waiver. Peer- 
less Paper Box Manufacturing Company v. Routzahn.* 


The law with regard to the statute of limitations and 
waivers is still in its embryo stage. The Commis- 
sioner’s office has already indicated that it intends to 
carry doubtful issues to the Supreme Court. Accord- 
ingly, with the possibility of two or three years litiga- 
tion necessary to settle many contested and important 
problems, it is incumbent upon tax practitioners to 
familiarize themselves with the numerous unsettled 
issues. In addition to the more familiar principles 
referred to above, the following disputed questions are 
at present among those foremost in public considera- 
tion: (a) refund of taxes paid after the running of 
the statute of limitations; (b) effect of waivers of as- 
sessment and collection, executed subsequent to the 
statutory period for assessment and collection; (c) 
expiration dates of unlimited waivers ; (d) significance, 
with respect to statute of limitations, of bonds filed by 
taxpayers and sureties to stay the collection of taxes; 
(e) whether certain acts or instruments, such as claims 
in abatement, filed by the taxpayer, are waivers implied 
in law. 


No Refunds Under New York & Albany Lighterage 
Decision 


One of the Bureau’s latest positions, officially 
published on September 26, 1927 (I. T. 2382, Ann. 
Bul. VI-39-6), with respect to the statute of limita- 
tions, is the rejection of claims for refunds in those 
cases where it is admitted by all that the statute of limi- 
tations undeniably barred collection at the time it was 
made. Or, to put it bluntly, the Bureau accepts the 
doctrine of the Supreme Court decision of Bowers v. 
New York and Albany Lighterage case, only to the 
extent of admitting that the Department cannot collect 
taxes barred by the statute of limitations, and that 
taxes thus collected may be recovered by the taxpayer 
by suit, but the Bureau denies that it is bound thereby 
to refund taxes which taxpayers have paid whether 
or not under protest after the running of the statute 
on collection. This attitude is a direct result of the 
Bureau’s construction of that fascinating part of the 
1926 Revenue Act, Section 1106, and of the recent 
Supreme Court and Court of Claims holdings in the 
case of Toxaway Mills v. The United States.’ 

The first and second sentences of Section 1106 (a) 
of the 1926 Revenue Act read as follows: 

8(N. D. Ohio, July 2, 1927), not yet reported, C. C. H. 1927 Un- 
abridged Service, p. 7418, Fed. Ct. Service, p. 7639. At this date the 
General Counsel’s Office of the Bureau of Internal Revenue has rec- 
ommended to the Solicitor General that no appeal be taken in this case. 
For a full discussion of this subject see Herman T. Reiling’s Article 


“Application of Waivers to Collection Under the Various Revenue Acts” 
in the 1927 June number of this magazine. 


9(Court of Claims 1925) 61 Ct. Cls. 363, C. C. H. 1925 Fed. Ct. 
Service, p. 6575; 273 U.-S. 781, C. C. H. 1927 Unabridged Service, 
par. 7157; and 63 Ct. Cls H. 1927 Unabridged Service, 
p. 7380, Fed. Ct. Service p. 6312. 
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“The bar of the statute of limitations against the United 
States in respect of any internal-revenue tax shall not only 
operate to bar the remedy, but shall extinguish the liability ; 
but no credit or refund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. The bar of the 
statute of limitations against the taxpayer in respect of any 
internal revenue tax shall not only operate to bar the remedy 
but shall extinguish the liability; but no collection in respect 
of such tax shall be made unless the taxpayer has underpaid 
the tax.” 

It is upon the italicized portion of the above section 
that the Department relies for its contention that the 
taxpayer is entitled to a refund of only the amount paid 
in excess of the tax as properly computed (without 
regard to limitations), notwithstanding that the statute 
had run at the time of payment of some amount. 

Prior to the enactment of the above section, the 
Court of Claims, in the Toxaway Mills case, a suit to 
recover taxes paid after the expiration of the statutory 
period, stated that “There is no implied promise on 
the part of the United States to repay to a taxpayer 
an amount of taxes which he was liable for, and the 
burden is on him to show that the Government ex 
aequo et bono is bound to refund the amount which 
he paid.” Accordingly, the court held that the limita- 
tion operated only to bar the remedy of the Govern- 
ment to collect and did not extinguish its right to hold 
taxes paid after the statutory period, if they were 
proper liabilities of the taxpayer before that time. 

When Section 1106 was later enacted the Conferees 
of the House and Senate on the Revenue Act of 1926 
stated in their report that such an “amendment is 
deemed advisable because of an opinion in a recent de- 
cision in the Court of Claims (Toxaway Mills v. 
United States) . . .” In the very same paragraph 
of the Conferees’ report appears the confusing and 
apparently contradictory statement to the effect that 
“the provision does not require a refund to a taxpayer 
for any year (even though the statute has run against 
the Government) unless he had in fact overpaid the 
tax for that year. . . .””° 

To add to this confusion, on March 14, 1927, the 
Supreme Court, on confession of error by the Solici- 
tor General, reversed the judgment of the Court of 
Claims in the Toxaway Mills case without rendering 
an opinion and on June 6, 1927, the lower court obeyed 
the mandate, but qualified its order by writing a brief 
opinion quoting the first sentence of Section 1106 (a) 
and stating that “The effect, if any, of this act upon the 
right of a party, except in the instant case, to a refund 
of all taxes paid after the bar of the statute has fallen 
is a question not concluded by the judgment herein.” 


In view of the fact that the Government’s confession 
of error before the Supreme Court in the Toxaway 
Mills case was obviously due to the holding of that 
court in the New York & Albany Lighterage case, it 
is not difficult to visualize the uncertainties confront- 
ing the Bureau and observing taxpayers. While tax 
practitioners claim that the reversal of the Court of 
Claims in the Toxaway Mills case was complete, in- 
volving every point passed on by the lower court, the 
Bureau seemingly would deny to this decision any 
weight as a precedent upon this particular point. In 


=m Report on Revenue Bill of 1926, p. 55, Amendment 
No. 170. 















































































































































































































































































































































the meantime it is expected that Congress in enacting 
the Revenue Act of 1928. will alter Section 1106 of 
the 1926 Revenue Act so as to make clear whether 
moneys collected after the statutory period, whether 
or not paid under protest, can be recovered via the 
refund route without the necessity of suit, and without 
showing payment in excess of liability determined 
irrespective of limitations. The American -Bar Asso- 
ciation has already approved the report of its Com- 
mittee on Federal Taxation recommending a change in 
Section 1106, which eliminates that confusing portion 
of that section. This awkward and expensive process of 
the unnecessary passing to and fro of a tax payment 
with its ultimate resting place in the taxpayer’s pocket- 
book is, indeed, a fit subject for Congressional action. 

The error of the Commissioner’s attitude might be 
discussed at great length on several grounds, but only 
three of the most important arguments are briefly pre- 
sented. 

1. The words “unless the taxpayer has overpaid the 
tax” are to be taken to mean a payment which is upon 
any ground in excess of the enforceable liability under 
all of the provisions of the Revenue Acts. Therefore, 
a payment collected by duress after the statutory period 
would constitute an “overpayment,” the refund or 
credit of which could be “allowed” by the Commis- 
sioner. Substantiation for this construction is found 
in the Bureau’s attitude, that while it is unauthorized 
to allow claims for refund of taxes paid after the 
statute has run, it is bound by the Supreme Court de- 
cision in the New York & Albany Lighterage case to 
repay taxes pursuant to a court decree as a result of 
suit instituted for their recovery.” Surely a tax which 
can be recovered by suit is an overpayment which 
should be refundable without suit. 

2. The intent of Congress in enacting the second 
clause of the first sentence of Section 1106 (a) was 
to prevent a refund grounded on a point of substantive 
law or measure of tax liability, to the amount of 
additional taxes which, although otherwise due, were 
at that time barred from collection by the running of 
the statute of limitations. The second sentence simi- 
larly sought to prevent an additional collection where 
the taxpayer had in fact previously overpaid the tax, 
but was barred from recovering a refund. 

This may be explained by assuming that a taxpayer 
for a given year originally paid a $20,000 tax and then 
filed a refund claim for $10,000, involving a question 
of bad debts which was established. If the Commis- 
sioner later determined for such year, because of an 
improper deduction for depreciation, the correct total 
tax should be $30,000, but that the additional assess- 
ment was barred by the statute, then the taxpayer 
would not be entitled to his $10,000 refund. 

While this is, of course, the proper result, it seems 
clear that it would have been required prior to the 
enactment of Section 1106, under general rules of 

11In the cases of Ten Broeck Type Co. v. Lucas (W. D. Ky. Jan. 25. 
1927), not yet reported, C. C. H. 1927 Unabridged Service, p. 7146, and 
Edward M. Lawrence v. Ham (Me. “May 17, 1927), not yet reported, 
C. C. H. 1927 Unabridged Service, p. 7322, it was held that taxes col- 
lected after the statutory period of limitations could be recovered by suit. 
In view of U. S. R. S. 3224, prohibiting suit to enjoin the collection of 
Sa" hank ae ae in the case of Graham v. Du Pont (262 U.S 

. gh denying the taxpayer injunctive relief on the ground that 


e statute of limitations barred collection, recognized his right to 
recover them by court action after payment. 
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law. Although Section 1106 is entirely unnecessary if 
it has no other effect, this is no reason for extending 
this section to cover other cases by a construction 
which clearly defeats the intention of Congress and 
produces an anomalous and unjust result. 

3. The report of the House and Senate Conferees 
on Section 1106 made it clear that the amendment was 
intended to remedy the decision of the Court of Claims 
in the Toxaway Mills case and thereby rebut any as- 
sumption that its enactment was intended as a nullifica- 
tion of the statute of limitations. The reversal by the 
Supreme Court of the Court of Claims decision in that 
case may be pointed out as a final ruling in harmony 
with the legislative intent. 

Waivers Given After Statutory Period Held Valid 

In the Board of Tax Appeals decision of Joy Floral 
Company v. Commissioner,” promulgated on July 29, 
1927, the findings of fact revealed that taxes for the 
fiscal year ended July 31, 1919, were returned on or 
about October 15, 1919. Five years thereafter addi- 
tional taxes, which the Commissioner had asserted 
against the taxpayer, had been neither assessed or col- 
lected with the result that Section 277 (a) (2) of the 
1924 Revenue Act barred the Commissioner from 
exacting payment after October 15, 1924. However, on 
December 2, 1924, and again on or about July 27, 1925, 
waivers were executed by the taxpayer and accepted 
by the Commissioner. These instruments waived “the 
time prescribed by law for making any assessment 

.” to December 31, 1926. The Bureau’s final de- 
termination in the form of a 60-day letter deficiency 
— was mailed to the petitioner on September 11, 
1925. 

The Board, in concluding that the assessment and 
collection of the tax was not barred, pointed out: (1) 
that the statute of limitations found in the 1918, 1921 
and 1924 Revenue Acts affected the remedy but not the 
liability. (In so deciding the Board went out of its 
way to state that the provisions of Section 1106 of the 
1926 Act were not retrospective in their application. ) 
(2) That the obligation of a corporation doing business 
in the United States and the benefits flowing to that 
corporation were sufficient consideration to support the 
waivers given after the lapse of the statutory period. 
It was, however, expressly stated that this last point 
was immaterial because (3) the period provided by 
statute in which the tax could be assessed and collected 
had not expired. Since the second waiver was filed 
during the period when the Revenue Act of 1924 was 
in effect, so that assessment might then be made, the 
provisions of Section 277 (a) (2) and Section 278 (c) 
and (d) of that Act prevented collection from being 
barred under Section 278 (e) of the 1926 Act, until 
six years after such assessment. The decision reite- 
rates, in part, the doctrine set forth in General Coun- 
sel’s Memorandum 1799. 

In passing on the relationship of Section 1106 to 
the facts before it, the Board pointed out that its 
decision would have been contra had the waivers not 
been given until after the passage of the 1926 Revenue 

127 B. T. A. —, C. C. H. 1927 Fed. Ct. Service, Dec. No. 2650. 


Present indications are that this decision will be appealed for the pur- 
pose of re-presenting the questions involved in a new forum. 





18Cum. Bul. VI-28-2. 
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Act. That is, the bar of the statute of limitations 
against the United States would not only have barred 
the remedy but would also have extinguished the lia- 
bility. There are some who maintain that the enact- 
ment of Section 1106 amounted to a legislative declara- 
tion of a well-established legal rule, and, that even 
without the aid of that section, the bar of the statute 
of limitations against the United States extinguished 
beyond the point of revival the liability of the taxpayer 
to pay, as well as the government’s remedy to collect 
the tax. The Board decided to the contrary, and al- 
though its opinion on this feature did not contain a 
strong resume of the legal citations in support of its 
stand, the few which were listed were significantly 
authoritative to lead to the conclusion that the Board 
will not depart from this theory. 

The Board was very careful to point out that the 
consents before it were not waivers of the statute, but 
were extensions of the time limitation on assessment 
and collection entered into pursuant to the express 
terms of the statute. Accordingly, the Board ruled that 
these instruments, executed in accordance with the 
provisions of Section 278 (c)** of the 1924 Revenue 
Act were valid and effective regardless of the presence 
or absence of consideration. In this regard the Com- 
missioner, in his brief, argued that the language of 
Section 278 (c) of the 1924 and 1926 Revenue Acts 
does not require the execution of a common law con- 
tract between the parties and that had Congress con- 
templated the drawing up of an agreement based upon 
a valuable consideration, it would not have avoided so 
carefully and astutely the use of the words “agree- 
ment” and “contracts” in favor of the word “con- 
sented.” 

There are tax practitioners who disagree with this rea- 
soning and maintain that a waiver executed under the 
provisions of Section 278 (c) is invalid in the absence 
of a valuable consideration moving to the taxpayer. In 
support of their stand they point to a District Court 
decision in the case of Thornhill Wagon Company v. 
Noel. There it was stated that a waiver (executed on 
July 8, 1925, with respect to 1918 taxes after the stat- 
ute of limitations barred assessment and collection) 
waiving “all rights as to the Statute of Limitations as 
to assessment” and given without any consideration, 
would be void, and that “this court, as a court of 
equity, is perhaps alone clothed with authority to cancel 
the waiver which, in an action at law for a recovery, 
after complainant has paid the tax, the law court might 
be wholly without power to reform or cancel.” 

Let us assume that the Board is correct in reasoning 
that waivers, executed prior to the enactment -of the 
1926 Revenue Act and after the falling of the bar of 
the statute of limitations, are effective without the 
receipt by taxpayers of a quid pro quo. Then, it may 
well be argued that such a waiver, “consent,” or “ex- 
tension,” could be effectively revoked at any time prior 
to the assessment of the tax upon the giving of reason- 
able notice by the taxpayer to the Commissioner. In 

14Section 278 (c). Where both the Commissioner and the taxpayer 
have consented in writing to the assessment of the tax after the time 


prescribed in section 277 for its assessment the tax may be assessed at 
any time prior to the expiration of the period agreed upon. 


15(E. D. Va. 1926) 17 Fed. (2nd) 407, C. C. H. 1926 Unabridged 
Service, p. 7420, Fed. Ct. Service, p. 7653. 
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the absence of consideration the instrument would be 
relegated to the position of a mere license or permis- 
sion subject to withdrawal until acted upon. If, ac- 
cording to the Board and the Commissioner, such con- 
siderationless documents are not contracts, or agree- 
ments, but “consents,” it is hard to see how they can 
be lifted out of the class of revocable licenses, even in 
view of the fact that they are drawn up pursuant to a 
statutory enactment. 

Admittedly, the above contention would apply only 
to waivers executed after and not before the running 
of the statutory period. Where waivers are executed 
prior to the dates which the Revenue Acts designate as 
the limitation on assessment and collection, taxpayers 
generally receive a consideration in the form of a 
promise by the Bureau to withhold immediate distraint 
or suit. 

The Joy Floral case is to be distinguished from the 
earlier Board decision of the Appeal of Estate of 
Samuel G. Heinrich,”* in which it was decided, without 
a written opinion, that an assessment and collection 
waiver signed by an executrix after the expiration of 
the five-year period of limitation was invalid. The 
holding in the latter case was undoubtedly prompted by 
the fact that a long line of decisions of the highest 
courts of New York State, where the executrix was 
appointed, prohibited fiduciaries from waiving the bar 
of the statute of limitations as to claims against estates 
where the collection of such claims were already 
barred.” 

Late Board Decisions on Unlimited Waivers 

The Board of Tax Appeals on July 13, 1927, pro- 
mulgated its decision in the case of Wirt Franklin v. 
Commissioner," in which it decided that a waiver given 
with respect to 1917 taxes, pursuant to the provisions 
of Section 250 (d) of the 1921 Revenue Act, consent- 
ing to a later “determination, assessment and collec- 
tion” of taxes “irrespective of any period of limita- 
tions,” continued in effect (1) until terminated by 
either party upon reasonable notice, or (2) until a 
reasonable time had elapsed prior to the Commis- 
sioner’s final determination of the tax liability; and 
that the interim of more than two years between the 
execution of the waiver and the mailing of the 60-day 
deficiency letter was of sufficient duration to bring the 
Commissioner’s action without the scope of a reason- 
able time limit. However, in the Appeal of Cunning- 
ham Sheep and Land Company,” handed down the 
same day, the Board held, that the lapse of twenty 
months from the date of the signing of the unlimited 

(Continued on page 390) 


162 B. T. A. 406, C. C. H. 1925 Fed. Ct. Service, Dec. No. 672. 
‘To the same effect see Sol. Mem. 2300, III-2 C, B. 298. But see 
G. C. M. 579, V-2 C. B. 82, which states an opposite view under the 
provisions of Section 281 (a) and (b) of the 1926 Revenue Act. 


187 B. T. A. 636, C. C. H. 1927 Fed. Ct. Service, Dec. No. 2605. 


~ 19This theory was a reiteration of a doctrine previously advanced 
by the Board in the Appeal of Warner Sugar Refining Company, 4 
B. T. A. 5, C. C. H. 1926 Fed. Ct. Service, Dec. No. 1416. 


207 B. T. A. 652, C. C. H. 1927 Fed. Ct. Service, Dec. No. 2606. 
The soundness of this decision has been questioned on the ground that 
Sections 277 (b) of the 1924 and 1926 Revenue Acts did not suspend 
the running of the period for assessment and collection while the case 
was pending before the Board and therefore the assessment could not 
have been made within a reasonable time after the execution of the 
waivers. See C. C. H. 1927 Unabridged Service, p. 5177, paragraphs 
5353, 5354 and 5355. 





















































































































































































































































































































































N THREE previous articles there has been pointed 

out the increased length and complexity of each of 

the several Revenue Acts over its predecessor. The 
causes of the increased complexity and some of 
the specific provisions with reference to substantive 
law have been discussed. It has been suggested 
that the earned income provision be eliminated, 
that a single normal tax be substituted for the gradu- 
ated normal taxes, that the credit for corporate divi- 
dends as applied to individuals be withdrawn and cor- 
porations be allowed to deduct dividends paid in deter- 
mining their taxable income. The entire elimination 
of Section 220 has been suggested, and it has also been 
suggested that all dividends declared in ordinary course 
be taxed, whether or not derived from surplus accumu- 
lated or increase in value of property arising prior to 
March 1, 1913. It has further been 
suggested that the provision of the 
1918 Act (excluding the 1918 pro- 
vision with respect to reorganiza- 
tions) be made the basis for deter- 
mining gains and losses on sales of 
property, relying upon such cases as 
have already been decided by the Su- 
preme Court for the interpretation of 
that provision, and it has been sug- 
gested that all reorganization pro- 
visions be eliminated. A simplified 
net loss provision has been suggested, 
together with the elimination of the 
customary adjustment on account of 
fiscal year returns under a new Rev- 
enue Act. 

In the main the foregoing pro- 
visions covering those sections of the 
Act from 200 to 209, inclusive, are 
those sections in which is now found 
the greatest complexity, and it is in 
those sections that we find the widest 
divergence in the 1926 Act from the 
simpler provisions of the Acts of 1916 and 1918. 
There is little complexity in the rates of tax as cov- 
ered by Sections 210 and 211, except for the gradu- 
ated normal rates, which have already been dis- 
cussed. Section 211 (b) is one of those special pro- 
visions designed for the benefit of taxpayers in a 
peculiar position, the elimination of which might 
well be seriously considered. 

Section 212 is in general reasonably clear and 
reasonably simple, with the exception of the install- 
ment provision contained in Section 212(d). This 
again is a special provision designed for the special 
benefit of a class of taxpayers. There can be no 
question that there is something to be said for the 
peculiar hardship which attaches to a taxpayer selling 
property on the installment plan and called upon to 
accrue profits when books are kept on the accrual basis, 
which profits may never be reduced to possession, and, 
in any event, are deferred. This hardship, of course, 
is directly related again to the matter of tax rates. 
The installment provision itself, as will be realized 
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by anyone who will take the trouble to read the de- 
cision of the Board of Tax Appeals in Blum’s Inc., 
recently reported, requires undue complications in the 
working out of the accounting details. Moreover, in 
actual practice it does not produce the results claimed 
for it, namely, it does not produce a mere deferring of 
the ultimate tax as contrasted with an accrual basis, 
but actually produces in the main a lower tax, and in 
the first year of a normal business it produces gro- 
tesque results. 

The writer understands that an interesting sugges- 
tion has been made to the experts working upon this 
provision under the direction of the Congressional 
Committee. This suggestion is that instead of defer- 
ring the realization of income that income be reported 
by installment dealers upon the accrual basis and that 
they then be permitted to return as 
taxable income in each year that pro- 
portion of the net income shown on 
the accrual basis which their collec- 
tions on installment sales during the 
year bear to the total installment 
sales. In subsequent years, as further 
collections were made, the remaining 
proportions of the tax for the year 
would be paid. This plan would ob- 
viate the hardship of paying taxes 
upon unrealized profits, would be 
much simpler in operation than the 
present installment plan and, if ac- 
crued income were computed without 
the allowance for bad debts, the total 
tax ultimately paid would aggregate 
the total tax which actually ought to 
be paid. 

The definition of gross income and 
the exclusions therefrom, as con- 
tained in the 1918 Act, seem to the 
writer to be superior to the later pro- 
visions, with, of course, the elimina- 
tion of all reference to Liberty Bonds and to the special 
exemptions given under war conditions. 

With reference to deductions allowed, the present 
definitions are substantially the same as those contained 
in all Acts since 1917. In general, they are as simple 
as can reasonably be expected and the writer sees little 
reason for substantial change therein, except in two 
particulars which have nothing to do with simplifica- 
tion of statutory language but have much to do with 
simplification of actual procedure. 

In the first place, the deduction allowed by Section 
214(a-1)—“all the ordinary and necessary expenses 
paid or incurred during the taxable year in carrying on 
any trade or business,” ought to be clear if sensibly 
administered, but there has been a continuous tendency 
in the Commissioner’s office to quibble over both of 
the words “ordinary” and “necessary.” Instances have 
arisen in which expenditures were admittedly not of a 
capital nature but could certainly not be regarded as 
ordinary, and there has been a constant tendency on 
the part of the Bureau to attempt to substitute its 
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judgment of what is necessary for the judgment of 
the taxpayer. It seems to the writer that the elimina- 
tion of the words “the ordinary and necessary” from 
the foregoing would remove this temptation to quibble 
and would at the same time not introduce a dangerous 
latitude in the matter of expenses. 

The allowance in Section 214(a-7) for debts is ex- 
ceedingly objectionable. As the statute now reads, it 
clearly requires that a debt shall both be ascertained 
to be worthless and shall be charged off within a given 
taxable year, and if either of these elements is missing 
the deduction is lost. Moreover, the ascertainment of 
worthlessness is not an easy matter. In the nature of 
the case a reserve for bad debts, in the case of an 
ordinary business, is not only a mare satisfactory 
method from the standpoint of general accounting, but 
is a much better method from the standpoint of a 
deduction for income tax purposes. As to business 
income, therefore, the writer believes that the reserve 
provision alone should be utilized and the other pro- 
visions should be wholly eliminated, at the same time 
broadening the provisions of Section 214(a-4) and 
(a-5) to include therein losses on account of bad debts 
not arising from business if, in fact, the provisions 
are not now considered broad enough to cover such 
cases. Inasmuch, however, as a bad debt not arising 
from sales or services is no different from an invest- 
ment in bonds, for instance, the writer believes that 
the present provisions with respect to losses are ade- 
quate to provide a deduction on account of losses from 
casual loans. 

What has been said above with respect to individuals 
is equally applicable to corporations, and the changes 
suggested with respect to individual income are readily 
adapted to the corporate provisions contained in Sec- 
tions 230 to 241, inclusive. 

The writer has not undertaken to discuss the matter 
of depletion, primarily because the question is one 
rather of policy than of simplification. The ‘writer 
believes that the manifestly proper basis for depletion 
is cost or value on March 1, 1913, and that the diffi- 
culties surrounding the measurement of depletion 
would decrease with time, if a settled law policy were 
once adopted and followed. Nothing adds so much 
to the complexity of the subject as a basis which shifts 
with every new Revenue Act. 

In the same category may be placed the special pro- 
visions with respect to citizens of the United States, 
resident abroad or in the possessions of the United 
States, and the special provisions relating to so-called 
China Trade Act corporations, all of which add some 
complications but are matters in which Congress has 
determined upon a deliberate policy of favorable treat- 
ment. 

Nor is it within the scope of these articles to deal 
specifigally with the administrative provisions, and par- 
ticularly with those provisions surrounding appeals to 
the Board of Tax Appeals and the procedural regula- 
tions by which those appeals are transferred to the 
higher courts. The writer may, however, perhaps 
without impropriety, make the following suggestions: 

The provisions affecting the Board of Tax Appeals 
are at the present time far more the working out of an 
historical growth than a code for the reviewing of all 
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Acts of the Commissioner of Internal Revenue. The 
writer believes that the Board has justified its existence 
within the limited field heretofore given to it by Con- 
gress and that Congress may well consider whether the 
Board should not hereafter, in conjunction with the 
District Courts, have full jurisdiction over all matters 
affecting internal revenue taxes. 

To be specific, the writer believes that the simplest 
plan at the present time to be pursued in connection 
with proceedings for a review of actions by the Com- 
missioner of Internal Revenue is to repeal Section 3224 
and to permit the action before the Board and in the 
courts to be in effect an equity action for the redeter- 
mination of tax liabilities, whether they involve addi- 
tional assessments or refunds. 

Briefly the procedure which the writer would sug- 
gest would be as follows: 

In all internal revenue taxes other than stamp taxes, 
the Commissioner should send a notice of determina- 
tion of final tax liability to the taxpayer within a cer- 
tain statutory period, after the sending of which notice 
the Commissioner would be barred from further action 
or further determinations. 

Within a statutory period, after the mailing of that 
notice of determination to the taxpayer, permit the 
taxpayer, by action in the District Court or in the 
Board of Tax Appeals to restrain the Commis- 
sioner temporarily from assessing the tax and per- 
mit him to demand a refund if he thinks one is 
due, the issue in either case to be the taxpayer’s correct 
tax liability for the year in question. 

If the taxpayer does not within the period permitted 
by law take one of the two courses above permitted, 
he and the Commissioner should thereafter be wholly 
precluded from reopening his tax liability for that 
particular period, in the absence of fraud or conceal- 
ment. 

The writer has for a long time doubted the wisdom 
of the entire procedure surrounding so-called “fraud” 
cases. Under the Income Tax Law, as it has always 
existed, severe penalties have been imposed for “false 
and fraudulent” returns, and in the later Acts the 
word “willful” has been added to make it clear that 
mere error in returns does not constitute such falsity 
as to require the imposition of these heavy penalties. 
In the later Acts there has also been imposed a lesser 
penalty for negligence, and in all the Acts a penalty 
has been imposed for failure to file returns on time. 

The question of willful fraud in connection with the 
filing of returns is one surrounded by peculiar diffi- 
culties of proof. In the first place, there is the natural 
reluctance to impute fraudulent motives. In the second 
place, there is the obvious difficulty of proof in attempt- 
ing to analyze the mental processes of a taxpayer at 
the time he files his return and does or does not make 
certain statements therein. Generally the alleged fraud 
arises from an entire failure to disclose items of in- 
come. 

The Acts have also provided that where fraud is 
present the statutory period of limitations upon assess- 
ment and collection do not apply. As a result there is 
the constant temptation upon the part of the Commis- 
sioner in doubtful cases to charge fraud where there 
has been no disclosure of fact relating to an item of 
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income, so that the Commissioner may at least collect 
the proper amount of tax. Since the organization of 
the Board of Tax Appeals the imposition of the fraud 
penalty has become additionally difficult by reason of 
the Board’s properly detached attitude toward these 
cases and its judicial reluctance to impose the penalty 
except in most flagrant cases. 

To the writer the whole procedure seems wrong. 
The Government is entitled to a full disclosure of all 
the facts relating to transactions which a taxpayer has 
had during a year and which may give rise to income. 
Our entire system is predicated upon an initial self- 
assessment by the taxpayer. If the taxpayer has had 
a transaction during a year which in his opinion has 
not given rise to income, our system, particularly in 
view of the running of the Statute of Limitations from 
the filing of a return, clearly requires the taxpayer in 
all fairness to put the Government on notice as to the 
facts, thereby giving the Government an opportunity 
to determine for itself whether the taxpayer, in the 
opinion of the Commissioner, has received taxable 
income during the year. The failure of the taxpayer 
to make such a disclosure, while he has at the same 
time made a return, results in the running of the 
Statute of Limitations, not only upon those facts dis- 
closed in the return but with reference to everything 
affecting his taxable income for the year, unless his 
failure to disclose can be construed as willful fraud. 
If it cannot be construed as willful fraud, the taxpayer 
escapes tax largely because of the failure to disclose 
essential facts respecting his income. If it can be 
regarded as willful fraud, the taxpayer is stigmatized 
as a wrong-doer and is subjected to penalties which 
may be heavier than the penalties which ought to be 
imposed upon him. 

It seems to the writer that the ad valorem fraud 
penalty, i. e., the penalty which constitutes a percentage 
of the tax due, should be entirely omitted from the 
Revenue Acts, leaving as the penalty for fraud only 
the criminal fines and imprisonment. In place of the 
ad valorem penalty, which is now imposed at the rate 
of 50 per cent of the deficiency in tax, the writer would 
suggest a penalty of not less than 10 per cent and not 
more than 25 per cent, to be imposed in the event of 
the discovery of income arising from facts not disclosed 
by the taxpayer in his return, which penalty should 
apply wholly without regard to intent but based solely 
upon the failure of disclosure and declaration. This 
penalty should not, of course, be imposed in any case 
in which the taxpayer has correctly disclosed the facts 
but has not returned income from the transaction. 
Moreover, the writer believes that the Statute of Limi- 
tations should apply only to transactions actually dis- 
closed by the taxpayer in his return, leaving the Com- 
missioner free upon the discovery of income, the trans- 
action out of which it arose not being disclosed in the 
return, to impose the tax and the penalty at any time. 
Moreover, the writer believes that this lighter penalty 
should not be subject to compromise, but should be col- 
lected absolutely as a part of the tax. 

There is ample foundation for this principle in the 
Customs Laws (Section 2802, R. S., Section 2809, 
R. S., etc.). In the Customs Laws, generally speaking, 
the failure to disclose dutiable articles in itself results 
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in the imposition of penalty. The customs penalties 
are exceedingly severe and out of all proportion to the 
penalties which the writer believes should be imposed 
upon failure of disclosure in income tax matters. The 
certainty, however, of a reasonable penalty imposed 
wholly without regard to intent would, the writer be- 
lieves, be fairer to the taxpayer and more productive 
of revenue to the Government than is the present 
system. 

The final suggestion with respect to substantive law, 
which the writer believes could well be adopted, is 
intended to be in lieu of the provisions of Section 
204(a-2) and*204(a-3) and to meet the situation 
attempted to be dealt with therein and held constitu- 
tional by the Circuit Court of Appeals in Taft v. 
Bowers, decided July 5, 1927. Whether these provi- 
sions are valid is still decidedly open to question. The 
principal objection to them, however, appears to the 
writer to be that they only partially meet the evil at 
which they are aimed. 

The most common device for avoiding income tax 
upon the part of persons of substantial means in the 
past few years has been the splitting up of the income 
among natural dependents by reason of purported gifts. 
Insofar as these gifts are gifts to adult children, there 
is usually no substantial point of attack on the part 
of the Government. Its only possible attack is that 
the gifts were not made in good faith, always a matter 
most difficult of proof. In the case, however, of gifts 
made to wives and minor children, a very different 
situation arises. It is difficult for anyone to regard a 
gift to one’s wife as actually putting the property so 
given wholly out of the control of the donor. The 
relation of husband and wife is too close and the wife’s 
interests are too thoroughly tied up to those of the 
husband to make such a gift under ordinary circum- 
stances much of anything but a transfer of property 
from one nominal title to another, with the possibility 
always existing of a re-transfer in the event of a 
change in the circumstances of the donor. Much the 
same situation applies to trusts set up for the benefit 
of minor children or for the benefit of wives. The 
natural taxpayer, the writer believes, is not the indi- 
vidual but is the family unit, consisting of husband, 
wife and minor children. This is already recognized in 
the Revenue Acts by the exemptions granted to single 
persons, to husbands and wives, and to husbands sup- 
porting wives and minor children. The natural com- 
plement to these provisions is to require the family 
income to be aggregated and to be returned as a unit. 
Moreover, this is actually the provision in use in the 
Wisconsin Income Tax, where the family unit return 
has been in force since the enactment of the Act of 
1911. Such a provision would not only accomplish 
the fair result of imposing the tax in the vastly larger 
number of cases upon the true income, but .would 
avoid the numerous disputes which arise when income 
is sought to be divided and would also avoid the neces- 
sity for provisions such as Sections 204(a-2) and 
204(a-3). No doubt the constitutionality of such a 
provision would be challenged, but certainly if Taft v. 
Bowers is upheld by the Supreme Court the provision 
suggested would be upheld. Moreover, there is far 
(Continued on page 387) 
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Address of George Maurice Morris, Washington, 
D. C., secretary of the Special Committee on Federal 
Taxation of the American Bar Association, in presenta- 
tion of the committec’s recommendations for revision 
of the Revenue Act of 1926, at the meeting of the 
American Bar Association held at Buffalo, N. Y., Au- 
gust 31-September 2. 


HE CHAIRMAN of this committee, Mr. Hugh 
4: Satterlee of New York, was unable to be present 
and I have been nominated to rattle around in his 
shoes. The report has been printed in the advance 
notice, and I will give you merely the high lights. 
In the first place, in May, Judge Green, chairman 
of the Ways and Means Committee, 
and also chairman of the Joint Com- 


Tax Law Revision Recommendations of the 
American Bar Association 






The United States Board of Tax Appeals is an 
organization which we feel falls peculiarly within the 
province of the committee of the American Bar 
Association for fathering, so to speak. No other 
organization we know of is intimately interested in 
questions of procedure and in questions of the pro- 
duction of that Board. The only people who seem to 
be very much interested outside of ourselves are the 
members of the Board and the United States Treasury 
Department. 

After being asked by Judge Green to consider this 
matter and make certain recommendations, the com- 
mittee held two or three informal 
sessions with members of the Board 





mittee on Taxation of the Senate and 
House, asked four different organiza- 
tions to attend a meeting of this joint 
committee which was formed for the 
purpose of considering a revision of 
the revenue legislation. That revision 
is expected to be enacted in 1928. This 
was to the American Bar Association 
rather a compliment, because there are 
literally scores of organizations that 
wish to give advice on tax legislation, 
and we were one of the four or five 
selected, on what may be vulgarly 
called the principle that we have “no 
axe to grind.” 

The work of the association, as ex- 
pressed by the predecessors of this 
present committee, has concerned it- 
self wholly with matters of procedure 
and matters of administration. We 
have carefully avoided getting into 
questions of political or economic 
policy with regard to Federal tax leg- 
islation, feeling, I think correctly, that there would be 
a great difference of opinion among the members of the 
bar and of this association in accordance with their 
political affiliations and in accordance with their eco- 
nomic ideas. Therefore we have confined ourselves to 
these subjects in which the ordinary citizen is but little 
interested, namely, matters of procedure and adminis- 
tration, but which vitally affect the practical application 
of the tax laws. 

In response to Judge Green’s inquiry, which Asks 
us particularly to recommend changes concerning pro- 
cedure and administration features of the United States 
Board of Tax Appeals, we wrote Judge Green a 
letter’ on June 15th, last, saying especially that this was 
simply the opinion of the members of the committee 
and we could not commit the American Bar Association 
in advance of these ideas. 


1The report of the Committee made to Mr. Green was published 
in the August number of the NATIONAL INCOME TAx MAGAZINE, 
pp. 292-293. 
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of Tax Appeals in which we pre- 
sented to them our ideas. The 
matters were thoroughly talked over 
and discussed. They were equally 
discussed by the committee members 
among themselves. As the result of 
that we have made recommendations 
which go directly, most of them, to 
speeding up the production of the 
Board, namely, the decision of cases. 
og er igi og 


The comment I have been making 
with regard to the procedure before 
the Board of Tax Appeals falls ex- 
actly upon that resolution. You will 
find attached to this report of ours 
the recommendations in the form of 
a bill under the head of Appendix A 
concerning the Board of Tax Ap- 
peals.2 The suggestion of a specific 
bill is simply a matter of form—the 
entire Revenue Act will be considered 
and a great portion of it revised, but 
in order that the association might have something 
specific we have put our recommendations in the form 
of a bill. 

As I have said, the majority of the recommenda- 
tions in here refer to questions of procedure which are 
rather technical, but which all parties agree should 
speed up the production of the Board. 

There is one other feature in this Appendix A, 
namely, that part which has to do with the question of 
fraud, procedure on questions of fraud, before the 
Board of Tax Appeals. As the situation stands now the 
Commissioner of Internal Revenue, if he believes deceit 
existed in the original returns of the taxpayer, attaches 
a penalty for fraud, to the proposed deficiency. The 
matter then comes before the Board of Tax Appeals. 
According to the rules of the Board of Tax Appeals, 
the burden of proof is upon the taxpayer who brings 
his appeal. This puts the taxpayer in the almost ridicu- 
lous position of being required to prove that he is in- 
nocent of the fraud charged. We have, therefore, rec- 


2See page 375. 
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ommended that where an appeal is taken, on the issue 
as to fraud or no fraud, the burden of proof shall 
be upon the Commissioner, although the burden as to 
the correct amount of tax may remain upon the tax- 
payer. 

Those are the things which are contained in resolu- 
tion No. 2 regarding the amendment to Title X of the 
Revenue Act of 1926.° I move you, Mr. Chairman, 
that the resolution be passed. (Favorable action taken.) 

The remaining resolution* could be divided into four 
parts. We have crowded them together. They have to 
do with other procedural features of the Revenue Act 
as related to matters which do not directly affect the 
Board of Tax Appeals. 

The first has to do with the question of jeopardy as- 
sessments. As those know to their sorrow who have 
experienced it, the Commissioner at any time—not the 
Commissioner personally, of course, except in rare in- 
stances, but his subordinates—may impose upon the tax- 
payer what is known as a jeopardy assessment which 
calls for payment in ten days or the posting of a bond 
—this without regard to the actual merits. It simply 
means that when the Commissioner feels that the col- 
lection of the tax is in jeopardy this assessment may be 
imposed. That procedure may become and has become, 
I believe I state without exaggeration, rather a weapon 
in the hands of the various attaches of the Bureau of 
Internal Revenue. We have proposed that jurisdiction 
be placed in the United States Board of Tax Appeals 
and in the United States District Courts to immediately 
inquire, upon application by the taxpayer, as to the ex- 
istence of the jeopardy. If the jeopardy does exist, 
then the assessment proceeds. If it does not, the assess- 
ment is dissolved. The finding of the District Court 
or the United States Board of Tax Appeals in the mat- 
ter is without appeal, and the Board or the Court has 
the right, under our provisions, to hold the matter in 
status quo so that no one shall suffer while the proceed- 
ing is being tried out. 

The second part of the existing statute affected has 
to do with Section 1106 of the Revenue Act of 1926. 
Those who are following closely tax legislation and 
the effects of tax legislation have probably spent many 
hours puzzling about what Section 1106 of the 1926 
Revenue Act means. It was one of those recommenda- 
tions which in the last hours of Congress, in the struggle 
between the House and the Senate, was written up 
shortly before the bill was reported by the Conference 
Committee in the two Houses and passed without de- 
bate. There was no discussion to discover for us ex- 
actly what the bill was intended to do. Your committee 
has made very complete inquiry as to what that sec- 
tion was for. We think we know the purpose of that 
section, but it is not clearly expressed. 

This committee has since the Act of March 4, 1923 
(that is the predecessors of this immediate committee), 
concerned itself with the question of waivers requested 
by the Commissioner to be filed by the taxpayers in 
which they waived their right to assert the Statute of 
Limitations against additional tax. The Commissioner 
had no reciprocal authority to grant a right to file a re- 
fund or credit claim after the statute had run against 


3See next page. 
4See next page. 
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that taxpayer, but under the Act of March 4, 1923, and 
subsequent similar legislation, leave is given to the 
taxpayer, where a waiver had been filed by him to file 
a refund or credit claim. We were notified when we 
were working on the 1926 act, very completely and 
very flatly by the leading members of the Ways and 
Means Committee and also by certain members of the 
Finance Committee of the Senate, that we were not go- 
ing to be able to get that section through again. That 
section is now known as 284 (g), and we are probably 
somewhat responsible for it. It was not all we wanted, 
but it was the best we could do. Now it becomes neces- 
sary, if we were going to continue to secure for the 
taxpayer a reciprocal right to claim a refund or a credit, 
where the Commissioner has asked for and has received 
a waiver of the taxpayer’s rights, to secure such a priv- 
ilege to the taxpayer through some other section of the 
law. In doing so under the proposed amendment to 
Section 1106, however, we have provided that where 
the Commissioner proposes—and let me say this: The 
Commissioner’s action is always subject to review by 
both the courts and the Board of Tax Appeals—where 
the Commissioner proposes an additional tax, for in- 
stance, on the year 1923, which is the result of the fact 
that the taxpayer erroneously reported that item of in- 
come in 1922, that the taxpayer shall receive a refund 
for 1922 or a credit to the extent of the additional tax 
proposed by the Commissioner, notwithstanding the fact 
that the limitation has run against such allowance to 
the taxpayer. 

Now in this matter when you act for one taxpayer 
to his advantage you have got to act for the advantage 
of all the other taxpayers too. What is sauce for the 
goose is sauce for the gander. We have proposed that 
where the taxpayer claims that for 1923, for instance, 
he should have a refund, and, if the result of the refund 
is really to secure the same deduction in both 1922 and 
1923, and the statute has run against the Commis- 
sioner’s assessing the additional tax for 1922, that the 
refund the taxpayer secures shall be reduced by any 
additional assessment which should be paid for 1922 
were it not for the limitation on the Commissioner. 

I might say that this section has been discussed at 
great length with the members of the Board of Tax 
Appeals—who particularly called it to our attention be- 
cause there is a great injustice resulting to taxpayers 
which should be eliminated in the future—and with the 
staff of the joint committee in the House and Senate 
and several members of the Bar Association. 

Now as to the third section which we propose to 
amend, it deals with the question of interest. When 
interest is computed by the Commissioner of Internal 
Revenue on refund or credit claims it is allowed up to 
the date it is found that the money is due the taxpayer 
from the Government. However, frequently it is sev- 
eral days after the allowance before the check is issued 
to the taxpayer, and sometimes even months elapse be- 
fore the taxpayer receives a check. For instance, in the 
1926 act there was provided a period within which to 
examine these refund and credit claims. Now interest 
is cut off from the taxpayer for several months in that 
situation. That is unbusinesslike. The Government has 
the taxpayer’s money and the taxpayer should get in- 
terest on it. That is one of the purposes of Resolu- 
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tion 3, to amend Section 1116 of the Revenue Act of 
1926. 

Mr. Chairman, I move that the resolution, which is 
No. 3, embodying these three things I have just dis- 
cussed be adopted by the association. (Resolution 
adopted. ) 

Appendix A 


A Birt to AMEND TiTLE X oF THE REVENUE Act oF 1926, 
RELATING TO THE Boarp oF TAx APPEALS 


(Matter to be omitted in brackets; new matter in italics.) 
Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. 


Section 1. Section 905 of Title IX of the Revenue Act of 
1924, as amended by Title X of the Revenue Act of 1926, is 
hereby amended to read as follows: 


“A majority of the members of the Board or of any di- 
vision thereof shall constitute a quorum for the transaction 
of the business of the Board or of the division, respectively. 
A vacancy in the Board or in any division thereof shall not 
impair the powers nor affect the duties of the Board or di- 
vision, nor of the remaining members of the Board or di- 
vision, respectively. From time to time ithe Board may, with 
the consent of the parties, appoint special masters for the 
caking of testimony and reporting of findings thereon for 
the consideration of the Board in accordance with such rules 
and instructions as the Board shall prescribe.” 


Sec. 2. Subdivision (b) of Section 906 of Title IX of the 
Revenue Act of 1924, as amended by Title X of the Revenue 
Act of 1926, is hereby amended to read as follows: 

“(b) In case of a decision by a division, the decision 
and [the] any findings of fact made in connection therewith 
shall become the decision and the findings of the Board 
within 30 days after such decision by the division, unless 
within such period the chairman has directed that such de- 
cision shall be reviewed by the Board.” 


Sec. 3. Subdivisions (a) and (b) of Section 907 of Title IX 
of the Revenue Act of 1924, as amended by Title X of the 
Revenue Act of 1926, are hereby amended to read as follows: 

“(a) [Notice and an opportunity to be heard shall be 
given to the taxpayer and the Commissioner and a decision 
shall be made as quickly as practicable.] Hearings before 
the Board and its divisions shall be open to the public and 
shall be stenographically reported. The Board is authorized 
to contract for the reporting of such hearings, and in such 
contract to fix the terms and conditions under which tran- 
scripts will be supplied by the contractor to the Board and 
to other persons and agencies. The proceedings of the 
Board and its divisions shall be conducted in accordance 
with such rules of practice and procedure (other than rules 
of evidence) as the Board may prescribe and in accordance 
with the rules of evidence applicable in courts of equity of 
the District of Columbia; provided that in the case of a 
return alleged by the Commissioner to be false or fraudulent 
with intent to evade tax, or of a deficiency alleged by the 
Commisioner to be due to fraud with intent to evade tax, 
the burden of proof upon the issue of falsity or fraud with 
intent to evade tax shall be upon the Commissioner. The 
mailing by registered mail of any plcading, order, notice, or 
process in respect of proceedings before the Board shall be 
held sufficient service of such pleading, order, notice, or 
process. “ 

(b) [It shall be the duty of the Board and of each di- 
vision to make findings of fact and a decision in each case 
before it, and report thereon in writing; except that the 
findings of fact and report thereon may be omitted in case 
of a decision dismissing any proceeding upon motion either 
of the taxpayer, the Commissioner, or the Board. When- 
ever the Board deems it advisable, the report shall contain 
an opinion in writing in addition to the findings of fact and 
decision.] Jt shall be the duty of the Board or of each di- 
vision to decide each case before it and to publish an opinion 
or findings of fact or a memorandum decision in each case, 
except upon decisions dismissing proceedings upon motion.” 

Sec. 4. This Act shall take effect upon its enactment, and 
shall apply to all proceedings in the Board of Tax Appeals in 
which no hearing on the merits shall have been had at the en- 
actment hereof. 
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Appendix B 
A Britt to AMEND Sections 279, 312, 1106 anp 1116, AND TO 
REPEAL SECTION 280, oF THE REVENUE Act or 1926. 

(Matter to be omitted in brackets; new matter in italics.) 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

Section 1. Section 279 (a) and Section 312 (a) of the 
Revenue Act of 1926 are each hereby amended to read as fol- 
lows: 

“(a) If the Commissioner believes that the assessment 
or collection of a deficiency will be jeopardized by delay, he 
shall immediately assess such deficiency (together with all 
interest, additional amounts, or additions to the tax provided 
for by law) and notice and demand shall be made by the 
collector for the payment thereof; provided that the ap- 
proaching expiration of any period of limitation against 
the Government shall not be construed as constituting such 
jeopardy as to permit action under this section. In case of, 
any such jeopardy assessment the United States District 
Court for the district of the taxpayer's residence or the 
district in which property subject to distraint is located, or 
the United States Board of Tax Appeals, shall have juris- 
diction, in a proceeding instituted by petition of the tax- 
payer, to declare the jeopardy assessment void if such 
tribunal finds that no jeopardy in fact existed, and such 
tribunal shall have authority to make such orders as will 
safeguard the rights of the parties during the pendency of 
such proceeding. The decision by such tribunal as to the 
existence of jeopardy shall not be subject to review.” 

Sec. 2. Section 1106 (a) of the Revenue Act of 1926 is here- 
by amended to read as follows: 

“(a) The bar of the statute of limitations against the 
United States or the taxpayer in respect of any internal- 
revenue tax shall not only operate to bar the remedy but 
shall extinguish the liability; [but no credit or refund in 
respect of such tax shall be allowed unless the taxpayer 
has overpaid the tax. The bar of the statute of limitations 
against the taxpayer in respect of any internal-revenue tax 
shall not only operate to bar the remedy but shall extinguish 
the liability; but no collection in respect of such tax shall 
be made unless the taxpayer has underpaid the tax] pro- 
wided that whenever the Commissioner determines an addi- 
tional tax for a taxable year, the effect of which deter- 
mination ts to decrease the tax for some other year or 
years, the refund or credit of which tax would be barred by 
limitation, such refund or credit, up to the amount of said 
additional tax, shall be allowed, notwithstanding such limita- 
tion; and provided further that whenever the Commissioner 
reduces the tax for a taxable year, the effect of which re- 
duction is to increase the tax for some other year or years, 
the assessment or collection of which additional tax would 
be barred by limitation, such additional tax may be assessed 
and collected up to the amount of said reduction, notwith- 
standing such limitation.” 

Sec. 3. Subdivisions (a) and (b) (2) of Section 1116 of the 
Revenue Act of 1926 are hereby amended to read as follows: 

“(a) Upon the allowance of a credit or refund of any 
internal revenue tax erroneously or illegally assessed or 
collected, or of any penalty collected without authority, or 
of any sum which was excessive or in any manner wrong- 
fully collected, interest shall be allowed and paid on the 
amount of such credit or refund at the rate of 6 per centum 
per annum from the date such tax, penalty, or sum was 
paid to the date of the [allowance of the refund] payment 
of such refund and interest, or in the case of a credit, to 
the [due] date of the [amount against which] application 
of the credit [is taken, but if the amount against which 
the credit is taken is an additional assessment made under 
the Revenue Act of 1921, the Revenue Act of 1924, or this 
Act, then to the date of the assessment of that amount].” 

“(2) The term [‘date of the allowance of the refund’ 
means, in the case of any income, war-profits, or excess- 
profits tax, the first date on which the Commissioner signs 
the schedule of overassessment in respect thereof] ‘date of 
the payment of such refund and interest’ means the date on 
which the check or warrant for the refund and interest is 
mailed to the taxpayer at his last known address.” 

Sec. 4. Section 280 of the Revenue Act of 1926 is hereby re- 
pealed. 

Sec. 5. This Act shall take effect upon its enactment. 
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A TEN DAY period, beginning on October 31 and clos- 
ing on November 10, has been allotted to hearings 
before the Ways and Means Committee in consideration 
of recommendations in revision of the Revenue Act of 1926. 
The tentative schedule for the hearings follows: 

Oct. 31-Nov. 1—General statements. 

Nov. 2—Income tax corporations. 

Nov. 3—Income tax—individuals. 

Nov. 4-5—Board of Tax Appeals and general administra- 
tive features. 

Nov. 7—Excise and stamp taxes. 

Nov. 8-9—Estate tax. 

Nov. 10—Miscellaneous. 

Two sessions will be held daily at 10 A. M. and 2 P. M. 
in the House Office Building, Room 321, Washington, D. C. 

Instructions issued by Clayton F. Moore, clerk of the 
Committee, state that persons desiring to be heard should 
apply to the clerk of the committee at least one day prior 
to the date of the hearing in order to be assigned time on 
the calendar for that day. In making such application, the 
following information is requested: Name, business ad- 
dress, temporary address in Washington, business or oc- 
cupation, and the person, firm, corporation or association 
represented; subject concerning which testimony will be 
given, number of the section of the Revenue Act of 1926 
to which it relates, and the amount of time desired. 

Briefs may be submitted in lieu of, or to argument, oral 
testimony, but if such papers are printed on both sides of 
the sheet, two copies must be filed with the clerk for print- 
ing in the record. 


"TRESS appears to be practically unanimous approval 
of the appointment of Clarence M. Charest of Washing- 
ton, D. C., to succeed A. W. Gregg as General Counsel 
for the Bureau of Internal Revenue. 

Mr. Charest is well qualified for his new post both by 
native ability and training. After graduation from the 
University of Maryland Law School in 1906, he served as 
assistant counsel to the Maryland Casualty Company of 
Baltimore until his appointment in 1921 as special attorney 
in the Solicitor’s office of the Bureau of Internal Revenue. 
Since joining the legal staff of the Bureau, he has held 
the positions of Head of Interpretative Division I, Head of 
the Appeals Division and Assistant to the General Counsel. 

He is not only a dangerous adversary at law, but in his 
favorite recreation, tennis, has humbled many a _ worthy 
opponent. He is the 1927 tennis champion of the District 
of Columbia, a title which he won also in 1921 and 1922. 
At other times he has held the championship for the Middle 
Atlantic States, Maryland and Virginia. 

Mr. Charest is a native of California, is married and 
has one child. 

The resignation of Mr. Gregg from the office of General 
Counsel of the Bureau becomes effective on October 10. 
He will enter private practice in New York with the firm 
of Dunninger, Walker and Gregg. 


"PRE filing of the brief in the Supreme Court in the case 
of Blair, Commissioner of Internal Revenue, v. Oesterlein 
Machine Company has revived interest in one of the first, 
and perhaps the most important, questions raised as to the 
jurisdiction of the Board of Tax Appeals. Appeal is taken 
from the decision of the Supreme Court of the District of 
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Columbia (June 25, 1925, not yet reported), which ordered 
the Commissioner to obey the subpoena of the Board of 
Tax Appeals calling for detailed data of representative cor- 
porations to provide a comparative basis for computation 
of excess profits of the taxpayer. 

This decision sustained the Board’s holding in the Appeal 
of Oesterlein Machine Co. (1 B. T. A. 159) that it has juris- 
diction to hear and determine deficiencies under the special 
assessment sections of the Revenue Acts of 1917, 1918 and 
1921, and that it has power to compel “the production of all 
evidence pertinent and material to a cause at issue before 
it.’ The Commissioner contended that such a revelation of 
income data of corporations not concerned with a particular 
case at issue would be a violation of the “secrecy pro- 
visions” of the law. 


In the brief filed for the Government in the Supreme . 


Court, the declaration is made that the Board of Tax Ap- 
peals is without jurisdiction to review the Commissioner’s 
determination of the tax for a particular tax year as to 
which he decides that there was not a deficiency but an 
overassessment, merely because in considering several tax 
years together he determined that there was a net deficiency 
over the whole period. 

It is also further maintained, and this contention has 
more general application, that Congress did not intend that 
the Board of Tax Appeals should have jurisdiction to re- 
view the action of the Commissioner in deciding that a tax- 
payer is not entitled to relief under the special assessment 
provisions of the Revenue Act of 1918, or in deciding what 
relief should be granted in applying the special assessment 
sections. 


N° LINE of business is more interested in promoting 
the lightening of taxation on business profits than the 
investment houses, hence contemplation of tax reduction 
prospects by a member of this line of business would lean 
toward showing the Treasury surplus for the past fiscal 
year in as favorable light as possible. This, perhaps, ac- 
counts for the uneasy feeling in some quarters which fol- 
lowed the recent publication by Dominick and Dominick 
of New York, of a survey of the fiscal situation for the 
year ended July 31, 1927, which verifies the opinion of those 
who have asserted that a large tax cut is not warranted. 
The survey, prepared by the statistical department of 
Dominick and Dominick, shows that after elimination of 
non-recurring receipts and allowance for a decrease in ex- 
penditures which is really a postponement of payments, the 
very large budget surplus of $635,000,000 reported for the 
last fiscal year, dwindled to a figure less than one-third of 
that amount, as far as a basis for tax reduction is concerned. 
“There is an axiom of sound Government finance that a 
budget must be considered in terms of future years,” says 
the Survev. “In other words, it is not sufficient that a tax 
reduction should be possible for 1927-1928; the Government 
must also be assured that in the year after nothing will de- 
velop that would reduce the surplus to a deficit, necessitat- 
ing an increase in taxes, which is always more difficult and 
more onerous than the maintenance of an existing tax level. 
“Analyzing the budget figures for the fiscal year just 
ended, it appears that of the total surplus of $635,000,000 
more than one-half—about $370,000,000—is a result of special 
and non-recurring items. These items include $190,000,000 
as a net collection of back taxes; the discharge of certain 
obligations by the railroads to the Government amounting 


to $90,000,000; receipts of $63,000,000 from the sale of Fed-. 


eral Farm Loan bonds and other minor securities; and the 
liquidation of the assets of the War Finance Corporation 
amounting to $27,000,000. All of these obligations have 
either been entirely liquidated or will disappear in a rela- 
tively short period of time. Their subtraction from the 
original budget leaves a balance of $265,000,000. 

“Over one-third of this balance—about $91,000,000—is due 
to a decrease in expenditure, and of this figure, about $55,- 
000,000 represents a postponement of certain payments 
rather than an actual saving. It appears, therefore, that as 
far as a basis for tax reduction is concerned, the very large 
budget surplus of $635,000,000 for the last fiscal year 
dwindles to a figure less than one-third of that amount. 

“As a direct levy on the earnings of business, the corpora- 
tion tax must be paid either by the consumer in a higher 
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price for the articles purchased or else by the stockholder in 
smaller dividends. The National Industrial Conference 
Board reports that in 1924 taxes paid by corporations con- 
sumed 30 per cent of their net proceeds. Including the 
levies by state and local governments, the corporations in 
9 1926 paid the astonishing proportion of 58 per cent of the 
O es rewster S total income taxes levied. In view of the fact that the profit 
: margin in industry has been steadily declining, the reduc- 
tion in these taxes paid by the corporations should be a 

Federal Tax Appeals stimulus to the nation’s business. 
“Any discussion of tax reduction must not fail to em- 
phasize the abnormal increase in the expenses, borrowing, 


Order Your Copy Now 





With Forms, Second Revised Edition, 1927 and taxes of the smaller political units of the nation. It is 
in the state and local governments that expenditures have 
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In view of an estimated surplus of only $214,000,000 in 

—_c | 1927-28, the opinion is expressed that only tax reductions of 

the most pressing kind should be considered this year, and 

John Byrne &3 Company of these the question of the corporation tax is regarded 

the most important. It is now urged that the present rate 

Law Book Sellers of 13% per cent should be lowered by 1 per cent this year, 

and eventually to not more than 10 per cent. 

1324 Eye Street, N. W. In ae with this conservative proposal are the de- 

: mands of various business associations that approximately 

Washington, D. C. $350,000,000 of Treasury income be dispensed with to bring 
aie = the corporation tax rate down to 10 per cent immediately. 
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It is pointed out in the Dominick and Dominick state- 
ment that the taxpayer has already enjoyed an exceedingly 
important benefit from the government surplus of the last 
few years in the matter of the reduction of the public 
debt. Last year there was a decrease in the public debt 
amounting to $1,131,000,000, and by refunding the govern- 
ment securities into obligations bearing a lower interest 
rate the government was also able to reduce the payment 
of interest last year by $23,000,000, the survey says. 


AS USUAL the political lineup for adjustment of tax 
44 rates in the next Congress will not adhere exclusively 
to party lines. A considerable number of those who are 
identified as belonging to the progressive wings of both 
parties seem to be of the opinion that whatever surplus 
there may be after provision for farm relief and flood con- 
trol in the Mississippi Valley should be applied to reduction 
of the national debt as long as the interest paid on the 
national debt is still a colossal amount. 

It is expected that on the Republican side Senator Norris 
of Nebraska will be the leader of the liberals, who are 
expected to resist any tax reduction whatever. Especially 
determined resistance by this group will be given against 
repeal of the Federal estate tax. 

A resident of Spokane, Washington, who wrote to Senator 
Borah, urging repeal of the Federal tax, received in reply 
the following’ letter: 


“I have your letter urging me to favor the repeal of the 
Federal inheritance tax. I have had other letters of the 
same nature. The propaganda seems to be getting in full 
blast. 

“T am opposed to the repeal of the Federal inheritance 
tax. If it be regarded, as you claim it is, as an emergency 
tax, to my mind the emergency is still here. We still have 
a national debt growing out of the war of some nineteen 
billion dollars. Upon that we are paying interest annually 
of some $750,000,000. I haven’t the exact figures before 
me either as to the debt or as to the interest but the above 
figures are sufficiently accurate for the purpose of this letter. 
It seems to me that such figures constitute an emergency as 
to taxation. 

“Furthermore, the ordinary disbursements of the Federal 
Government in 1914 were $700,254,490. The ordinary dis- 
bursements of the Federal Government for last year were 
something over $3,500,000,000. After all our heroic efforts 
to reduce expenses, nine years after the war, we have an 
annual expenditure of five times that of 1914—and under 
present tendencies it will never be less. 


“Furthermore, we have confronting us the question of 
farm relief, which it is estimated will call for some $300,- 
000,000; flood relief, which, if properly attended to, I am 
informed, will call for $490,000,000; then there is the Colo- 
rado Basin matter which will take some $125,000,000. Now, 
all these sums will not be needed at once but enough will 
be needed. This looks to me like an emergency. 

“We need not therefore go into the philosophy of the 
inheritance tax; we need only look at a few plain facts, 
hard facts, vicious facts, and in doing so, we must conclude 
there will be no repeal of the inheritance tax this winter. 
These bills must be met. If the large estates do not help 
to meet these burdens, some one who may not be so for- 
tunate will have to meet more of them. 

“There is another matter in this connection which I need 
not discuss, but it will come along for discussion when the 
next tax reduction bill appears. And that is the tendency 
to repeal all taxes which can not be passed on or which it is 
very difficult to pass on. 

“More vital right now, it seems to me, than tax reduction, 
is the question: ‘Whose taxes are you going to reduce?” 


NCOME TAX collections for the first quarter of the 

current fiscal year were between $18,000,000 and $19,- 
000,000 less than for the corresponding period of last year. 
According to a statement by Secretary Mellon, about two- 
thirds of the decrease occurred because of smaller back tax 
collections. The decrease is said not to call for any change 
in the Treasury estimate of the surplus for the fiscal year 
ending July 31, 1928. 
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F. T.S. 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 
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the Federal Income Tax Law, you 
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Federal Income Tax Law, written 
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lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 
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Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 


You may send me the first installment of F. T. 8S. for 
80 days’ FREE trial. If it is not what I want, it will be 
returned to you, but if it is, I will remit $10 and $20 on 
receipt of the new compilation and first monthly service— 
total $30 for one year. 
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Volume III 
Part I solves problems in Volume I; Part II prob- 
lems in Volume II. Bound separately or together. 
Time allowances are given so problems may be 
solved under C. P. A. conditions. 


A Golden Opportunity 
This set is almost indispensable to C. P. A. can- 
didates, as it combines C. P. A. theory and auditing 
questions with authenticated lectures, and classi- 
fied C. P. A. problems with solutions and time 
allowances. 


FREE EXAMINATION COUPON 


fe a oe eo ee ee a a ee ee eS 
The White Press Company, Inc., Dept. B, 
Departmental Bank Bldg., Washington, D. C. 

Send me on five days’ approval the books checked. 
0) Complete Set (Three Volumes, 1,139 pages), $15.00. 
O Volume I and Solutions, $7.50. 
0) Volume II and Solutions, $7.50. 8 


I agree to pay for the books or return them postpaid within 
five days of receipt. 


Street 
City 


ee 
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Write for Catalog of Accounting Books 
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B Bente American Motorist’s Association deserves honorary 
membership in the Optimists Club. It appears to believe 
that France will soon pay its war debt to the United 
States. At any rate it will memorialize Congress to have 
most of the $417,000,000 which France owes the United 
States for materials purchased after the armistice allocated 
to the individual states for construction of “World War 
memorial highways.” This is held to be a logical proposal 
on the ground that “some of the $400,000,000 worth of 
road materials which the United States sold in France for 
20 cents on the dollar was resold to syndicates which resold 
the same at pyramided prices in Chicago, New Orleans 
and elsewhere—equipment which we should have had for 
nothing.” 

Figuring in futures, the Motorists Association’s actuaries 
have determined that allocation of 90 per cent of the 
money due would represent approximately the payment to 
each of the states, territories and the District of Columbia 
of the following sums: New York, $97,352,820; Pennsyl- 
vania, $41,283,000; Illinois, $25,520,400; Massachusetts, $22,- 
518,000; Ohio, $21,392,100; California, $15,762,600; New 
Jersey, $15,762,600; Michigan, $9,757,800; Missouri, $9,382,- 
500; Iowa, $8,256,600; Minnesota, $7,506,000; Indiana, 
$7,393,410; Wisconsin, $7,393,410; Texas, $6,755,400; Ore- 
gon, $2,214,270; District of Columbia, $1,801,270; Alabama, 
$1,745,140; Arkansas, $1,463,670; Connecticut, $6,380,100; 
Washington, $3,737,988; Nebraska, $3,715,470; Kansas, 
$3,677,940; Kentucky, $3,490,290; Maryland, $3,377,700: 
Rhode Island, $3,227,580; Georgia, $2,964,870; Virginia, 
$2,889,810; Tennessee, $2,852,280; Oklahoma, $2,777,220; 
Louisiana, $2,663,630; Colorado, $2,364,390; West Virginia, 
$2,251,800; South Dakota, $1,876,500; Maine, $1,775,170: 
North Carolina, $1,741,390; South Carolina, $1,396,116; Mis- 
sissippi, $1,388,610; Florida, $1,354,833; Montana, $1,399,- 
69; New Hampshire, $369,845; Delaware, $1,276,020; Utah, 
$163,430; North Dakota, $1,125,900; Vermont, $923,238; 
Idaho, $919,485; Arizona, $788,130; Wyoming, $424,420; 
Hawaii, $375,300; New Mexico, $337,770; Nevada, $334,017; 
Alaska, $127,602. 


Amendments of Treasury Regulations 


RTICLE 518 of Regulations 69, 65, 62 (1922 
edition) and 45 (1920 edition), in interpretation 
of the statutory exemption from taxation of business 
leagues, chambers of commerce or boards of trade, not 
organized for profit, has been amended by T. D. 4089, 
VI-38-3439. The phrasing of the first sentence has 
been changed and the following sentence is omitted: 
“If it (a business league) engages in a regular business 
of a kind ordinarilv carried on for profit, the fact that the 
business is on a co-operative basis or produces only sufficient 
income to be self-sustaining, is not ground for exemption.” 
The amended portion of Article 518 now reads as 
follows: 


Art. 518. Business leagues, chambers of commerce, and 
boards of trade——A business league is an association of per- 
sons having some common business interest, not organized 
for profit and no part of the earnings of which inure to the 
benefit of any private shareholder or individual, which limits 
its activities to work for such common interest. 


The remainder of the section is unchanged except 
for the omission of the sentence above quoted. 


Supreme Court Rule for Determining 
Depreciation in Contested Cases Sought 


N THE hope of obtaining an authoritative rule 

governing burden of proof or practice in con- 
tested claims for depreciation allowance, a petition 
has been filed in the Supreme Court in behalf of the 
Pittsburg Hotels Company for a writ of certiorari 
to the Court of Claims. 

The Court of Claims in the Pittsburg Hotels 
Company case (May 2, 1927), in approving the Com- 
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missioners allowance of 2 per cent depreciation on 
a steel frame, brick, stone and concrete building, 
said : 


only is involved. 
for exhaustion, wear and tear of property, including ob- 
solescence, the commissioner has promulgated a regulation 
to which the plaintiff takes no exception. 
that under the regulation it is entitled to 3% per cent of 
the building’s cost, and the commissioner allowed but 2 
per cent. 
presents witnesses to establish its contention and the de- 
fendant offers contradictory testimony. Under the revenue 
law the commissioner’s duty to first compute the allowance 
is manifest. 
in character, is of such certainty as to warrant us in 
concluding that an injustice has been done in this particular 
instance. The defendant meets the issue squarely, and we 
are not convinced from the record that the commissioner 
should have allowed more than was allowed. 
to this, the plaintiff in previous years was content with the 
2 per cent deduction allowed by the commissioner, and 
made no protest. The same objections now interposed were 
available then. This item of the petition will be dismissed.” 






“The statute allows the deduction, and the computation 
In ascertaining a reasonable allowance 


Plaintiff insists 


We will not discuss the facts. The plaintiff 


Nothing in the testimony of plaintiff, expert 


In addition 


The contention is made in the brief filed with the 
Supreme Court that while the issue tried in the 
Court of Claims is an issue of fact, and as such 
cannot be presented in a petition for a writ of 
certiorari, it is, nevertheless, within the purview of 
such a writ to present petitioner’s contention that 
in arriving at its decision the court below followed 
erroneous and illegal rules. 

The statement is made that “it is because there is 
not authoritative decision establishing any rules or 
tests for the decision of the questions of fact in- 
volved in a so-called depreciation case that it is 
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| Federal Taxation 


Income Tax 
Estate Tax 
Excise Taxes 


In Mason’s United States Code An- 
notated the text of all the old Revenue 
Acts of Congress is printed in full, with 
complete annotations to all court de- 
cisions, and all decisions of 


The Board of Tax Appeals 


Kept to date by Mason’s Code Quarterly 
Pamphlet service. 


A complete annotated statute along with your 
tax service. 


Three volumes, 4650 pages, black fabrikoid, 
gold labels, $45. 


Quarterly Cumulative Continuation Service, 
$10 per year. 


CITER DIGEST COMPANY 


Established 1909 
78 EAST THIRD STREET 


ST. PAUL, MINN. 





ACCOUNTANCY 


~ UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 
tical complete training in Accountancy as is given.in day and evening classes of the greatest 


Universities. 


This Complete Accounting course has been very successfully used by a number of leading 


Universities for many years. 


It is the result of a great many years of practical experience, 


and of study and research work of the country’s leading Certified Public Accountants. 


Our plan of supplying instruction applicable for prac- 
tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 


Our complete accounting course, covering all branches 
of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 
In the event that a graduate taking the C. P. A. exami- 
nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 


All coaching is done, and all papers are graded, by 
Certified Public Accountants only. Many other special 
features go further to make our course and service 
most exceptional and successful. 

Fill out blank below for complete information regarding our 
very unique plan and service. 


4 

. National Institute of Accountancy, Inc. Dept. HS 
Institute Building 

& 

g 4753 South Parkway, Chicago 

: Please send information regarding your service. 
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Aren’t These the Very Accounting Facts 
You’ve Been Looking For? 
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—Adjusting Entries—A —Budgeting for the Department Store 
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—————— —-——"Examine This Encyclopedia—FREE ! ~ t* 8] 


A. W. SHAW COMPANY, 1 
Cass, Huron and Erie Streets, Chicago 

Please send me for five days’ free examination the new 4-volume 
Aecountants’ Encyclopedia, library buckram binding, gold stamped. I'll 
look over these volumes and if entirely satisfied within 5 days after 
their receipt I’ll send you $3, plus few cents carriage charges, and $5 
a month for four months, $23 in all. Otherwise I’ll return the boo 
and that will end the matter. IT-10-27 
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game price as above, cash with order; all other countries $25, cash 
with order.) 


THE NATIONAL INCOME TAX MAGAZINE 


Right on Your Desk— 


The Accounting Tools. That Save Your Day! 


If you are a practicing accountant, an auditor, or a bookkeeper, you 
will want and need this compact, concise fund of accounting control 
facts, easy to find, handy to use—right on your desk! 


et ne ee aA ee rr nr Serer. Peet Core ! 
(Canada $25, duty prepaid, same terms; U. S. Territories and Colonies 
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There are really no two ways about it—these four handy volumes— 
embodying a clear-cut knowledge of costs, an accurate, usable fund of 
information on budget systems, a thoroughgoing understanding of the 
newest accounting procedures, an adequate knowledge of the very best 
forms of accounting systems—give you just the information that will 
conserve your time—save your day! 


In What Are You Most Interested? 


Systems, Audits, Budgets, Financial Control? 
You will find all the facts you need in 
this surprising desk partner. 


As you turn over the pages of the Accountants’ 
Encyclopedia you will be amazed at the wealth of 
pivotal accounting control facts and figures dis- 
played. There is a complete procedure for a stand- 
ard audit outlined. There are numerous complete 
accounting systems built up around actual situa- 
tions quickly clarifying the system problems you 
meet from day to day. You will appreciate espe- 
cially the newest pointers on accounting for finan- 
cial control and on the application of the budget to 
business—to any specific business. Every account- 
ant will surely welcome the sane, easy-to-apply 
budgeting technique given for the first time in these 
unusual books — information on stabilized produc- 
tion, probable sales, expenses, departmental stand- 
ards and so on, for a wide variety of businesses. 
With accounting strategy such as this gathered 
from exhaustive investigation and from years of 
professional experience in the field, you don’t need 
to try costly experiments. They have been made. 
This saving to you alone will quickly repay the 
cost of the Encyclopedia. 


1576 Pages That Give the Facts 
You Need—Right When 
You Want Them! 


It pays to know immediately what steps to take 
when you approach a new accounting problem. It 
saves you time, effort, and money. The systems, 
plans, and methods so carefully described in these 
compact volumes have been found in actual use to 
supply the very information you will most likely need. 


Here are the various bookkeeping practices; the 
factors in accounting; the newest procedures in 
dealing with financial statements; net worth ac- 
counts, funded debts, valuation problems — current 
assets, inventories, liabilities and so on. How to 
start an audit, how to prepare the audit report, how 
to deal with cash, accounts receivable, deferred 
charges, plant assets, profit and loss accounts—all 
are carefully, clearly explained. 

2742 Proven Accounting Plans and Methods; 1576 Fact- 


Packed Pages; 265 Forms, Charts, Illustrations, Exhibits; 
4 Handy Volumes. Carefully Cross-indexed. 


Why not examine a set and judge 
for yourself? 


USE THE COUPON NOW! 
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hoped that this court will see the necessity for tak- 
ing jurisdiction as prayed for in the petition.” 

“This matter is rendered important because a great num- 
ber of property-owning taxpayers are at the present time 
actually engaged in controversies with the Commissioner 
of Internal Revenue and are without any rule of law to 
guide them in establishing what they are prepared to prove 
as a proper rate of depreciation for their property.” 


| Court Decision Briefs | 


Amortization of Mines.—Amortization of war facilities: a 
mine is a “facility” within the meaning of Section 234 (a) 
(9), Act of 1918, and the cost of opening and developing 
mines for production of coal for sale to factories, railroads 
and steamships is amortizable—Dist. Court, N. D. Alabama 
in Corona Coal Company v. United States of America. 


Collection of Taxes.—Interest at 6 per cent from the ex- 
piration of one year after the decedent’s death should be 
computed under the 1918 Act, on a deficiency in estate tax 
as finally determined. 

An action against the executor of an estate in his capacity 
as such for the collection of a deficiency in estate tax is 
not barred by Sec. 407, Act of 1921, which provides for the 
discharge of the executor from personal liability for addi- 
tional tax, under the conditions specified therein—U. S. 
Dist. Court, E. D. of Penn. in United States of America, 
Plaintiff v. Elmer E. Rodenbough, Executor. 


Federal Estate Tax.—Decedent bequeathed to his wife 
absolutely without mention of the other half, one-half the 
proceeds of an insurance policy on his life taken out in 1897, 
and payable to his wife “in trust.” Held, that his gross estate 
should include the proceeds undisposed of by will, but not 
the half disposed of in the will which, under the laws of the 
state (Pennsylvania), is not subject to the payment of 
charges arainst the decedent’s estate. 

Suit for recovery of a tax will lie when based upon a ques- 
ion which was considered and rejected by the Commis- 
sioner in his notice of rejection of a claim for refund, even 
though not specifically set forth in the claim for refund.— 
U. S. District Court, E. D. of Penn. in The Union Trust 
Company and Richard G. Park, Jr., Executors v. Blakely D. 
McCaughn, Collector. 























Liberty bonds constituting part of the trust estate of a 
nonresident alien decedent who had not been engaged in 
usiness in the United States, should not be included in his 
gross estate under the Revenue Act of 1918.—U. S. Dist. 
Court, S. D. of New York in The Farmer’s Loan & Trust 
company, Trustee under deed of trust by William Waldorf 
dstor, Deceased v. Frank K. Bowers, Collector. 


Stocks and bonds purchased by a decedent with money, 
ecurities and the proceeds from the sale of securities, all 
received in payment of a bequest of matured securities from 
R prior decedent dying within five years, upon whose estate 
hn estate tax was paid, were held to have been acquired in 
exchange for property previously taxed within the meaning 
of Section 403 (a) (2). Act of 1921.—U. S. Dist. Court, W. 
. of New York in George Cary, Administrator v. United 
tates, = 
Invested Capital._-Income bonds claimed to have been is- 
ued for good will of a predecessor corporation, payable only 
tom the net earnings of the corporation, the books of ac- 
ount showing neither the bonds as a liability nor good will 
RS an asset, redeemed prior to 1917, may not be included in 
Invested capital—U. S. Dist. Court, S. D..of New York in 
The Baker & Taylor Co. v. United States of America. 

Property Exchanges.— Where securities received by a de- 
edent from the estate of one who died within five years 
ior to decedent’s death were subsequentlv paid off at ma- 
urity, liquidated or sold, and the proceeds. deposited by de- 
cedent in a general bank account, held, that securities pur- 
hased by checks on such account are not property which 
a1 be identified as having been acquired bv the decedent 
Nexchange for property received as a share in the estate of 
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“ REPEATS” 


Repeats—That’s the proof of 
public favor—the real indica- 
tor of merit. Security Expan- 
sion Wallets have won uni- 
versal approval from account- 
ants, lawyers and bankers ev- 
erywhere because, by actual 
test, special Security con- 
struction adds from 30 to 50% 
to the life of expansion wal- 


lets. 


They are built to keep 


intact and preserve, impor- 
tant business papers and docu- 
ments for filing and carrying 
purposes. Security expansion 
Wallets are made of tough 
leatherope. They are perfect 
in workmanship, pleasing in 
appearance, and give ultra- 
satisfaction in wear. 
able in any size or expansion. 
Get more for your money. 
Send your order today or 
write for samples and quota- 
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“Unexcelled for econom- 
ical storage filing” 


| —this new and better way to do 


STORAGE FILING 


OU must keep certain papers and records for 

Y possible future reference. You want them 
kept in order, free from dust, safe from loss 

or damage, and easily found when needed. More 
than 20,000 banks and business organizations, all 
users of LIBERTY Boxes and some of them having 
used the boxes for more than seven years, say that 
the one best and most convenient and economical 
way to do storage filing is to use these boxes. There 
are sizes for every need. Special sizes are made 


(Qi oxtif COLLAPSIBLE 


Storage Filing Boxes 


LIBERTY Boxes are 
made of the high- 
est quality, water- 
proofed, corrugated 
fibre board, strongly 
reinforced with ad- 
hesive cloth tape. 
End labels are at- 
tached and free, 
gummed labeling 
strips furnished. 







Size No. 8 — 8x4x15 
Among the users of 
LIBERTY Boxes are 
banks, manufactur- 
ing plants, public 
utilities, railroads, 
general offices, gov- 
ernment offices and 
the like. You also 
will find these boxes 


best for your needs. " Size No. 9 — 9x4x15 


ASK FOR FREE SAMPLE 















Check the size you prefer—sign your name and address on 
the margin of this page—attach to your letterhead— 
: and mail now. 


BANKERS BOX COMPANY, ING. 


RAND McNALELY BUILDING CHICAGO, ILL. 
NITM-10-27 
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a person who died within five years prior to decedent's 
death.—U. S. Dist. Court, E. D. of Pennsylvania in United 
State of America v. Elmer E. Rodenbough, Executor. This 
case was an appeal from a decision of the Board of Tax 
Appeals, (B. T. A. 1-477; C. C. H. 179), allowing only 
$1,797.12 of a deficiency claim of $113,649.70. The Court 
allowed the Commissioner’s claim in full. 

Refund of Taxes.—An allottee of Choctaw Indian tax ex. 
empt lands may recover income taxes paid by him upon oil 
royalties derived from such lands, allotted to member, even 
though claim for refund was filed after the statutorv period, 
—U. S. Dist. Court, N. D. of Okla. in Clifton L. Richards y, 
United States of America. 

Stock Dividends.—A resolution of the board of directors 
of a close corporation authorizing the transfer to the capital 
stock account of surplus in an amount equal to the unpaid 
balance on issued stock, the liability of the stockholders for 
such unpaid balance at the time being contingent and not 
formally fixed by corporate action, the certificates showing 
stock not fully paid up was not taken up until a later 
year, is equivalent to a declaration of a stock dividend— 
U. S. Dist. Court, N. D. of California, So. Div., in C. F. 
Michaels, Executor v. John P. McLaughlin. 

Taxable Income.—Certain instruments executed in the 
form required under the laws of the State (New York) for 
the grant of interests in real estate, providing for the pay- 
ment of an annuity to the grantee for a period, were held 
not to have created an interest in the properties or a rent 
charge, the income derived from the properties being taxable 
to the grantor—U. S. Dist. Court, D. D. of New York in 
Leo S. Bing, Plaintiff v. Frank K. Bowers, Collector. 


Significant Decisions of the Board of Tax 
Appeals 


Accrual of Taxes.—Estate tax accrues at time of death 
and not when payable. The word “accrue” has no definitive 
meaning but must be interpreted in accordance with the 
statutory requirement that the accounts must clearly reflect 
income.—Ernest M. Bull, Executor v. Commissioner, Dec. 2702. 

Affiliated Corporations, Distribution of Tax.—In the ab- 
sence of an agreement among affiliated corporations as to 
the proportion in which any tax found to be due shall be 
assessed upon them, such tax as may be determined shall 
be assessed upon the members of the affiliated group upon 
the basis of the net income properly assignable to each— 
Cincinnati Mining Co. v. Commissioner, Dec. 2793. 

Amortization Allowances.—The amortization provision 
must be construed to preserve its national significance, 
whatever may be the result of such construction locally for 
a single year upon a single taxpayer. 

The amortization provision is alleviative and, so far as 
consistent with its broad purpose, it should be specifically 
applied liberally. 

The amortization deduction is an extraordinary one grow- 
ing out of the war, and, unlike the deductions for exhaustion, 
obsolescence or loss, is unrelated to the normal determina- 
tion of net income. 

The amortization deduction was provided, not as an es- 
sential factor in the determination of income, but as 4 
method of reducing tax, and to relieve the taxpayer from 
an unbalanced wartime investment. It should reasonably 
be directed against the burdens of war taxation. : 

The word “reasonable” in the amortization provision 1s 
elastic, but it implies a relation between the broad purpose 
of the act and its specific application, and must be construed 
to promote the intendment of the provision. 

The word “amortize,” although it may ordinarily connote 
a period of years, does not require that the deduction be in 
any case spread over more than one year if this is not in 
consonance with the statutory intendment. 

Where the petitioner erected a building during 1918 for 
war purposes, but the building was never used for the pro- 
duction of articles contributing to the prosecution of the war, 
all orders for such articles having been cancelled imme- 
diately after the signing of the Armistice in November, 
1918, held, the amortization deduction was properly confined to 
that year, although the amortizable cost was greater than the 
income against which it was applied —John Polchek v. Commis- 
sioner, Dec. 2769. 
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Business Expense.—The payment by the petitioner of one- 
half of its net profits in equal parts and in proportion to 
their stock holdings to its two principal stockholders, in 
return for the pledging by the stockholders of private securi- 
ties for the petitioner’s credit, constituted a distribution of 
profits and not an ordinary and necessary expense of carry- 
ing on the business.—R. L. Helflin, Inc. v. Commissioner, 
Dec. 2703. 

Contract Rights, Exhaustion of.—1. Taxpayer in 1914 
acquired patent licenses in consideration for promises to 
pay royalties. Later taxpayer issued additional stock said 
to be in consideration for the same licenses. Held, no deduc- 
tion for exhaustion of said licenses is allowable since no cost 
was established. 

2. Commissioner disallowed such deduction for 1919 and 
partially for 1920, and claimed by amended answer an in- 
creased deficiency for 1920. Held, under Revenue Act of 
1926, Section 274 (e),' that deficiency should be increased.— 
Cement Gun Company, Inc. v. Commissioner, Dec. 2751. 

Double Taxation.—Estate tax and income tax are dif- 
ferent in kind and incidence and are mutually exclusive be- 
cause imposed in respect of the same matter. Such double 
tax is not invalid —Ernest M. Bull, Executor v. Commissioner, 
Dec. 2702. 

Estate Tax, Federal.—The value of property purchased by 
decedent through investments of proceeds of sale of securi- 
ties acquired by decedent as a share in the estate of a prior 
decedent who died within five years and on whose estate 
an estate tax was paid, was acquired in exchange within the 
meaning of Section 403 (a) (2) of the Revenue Act of 1918, 
and such value is not properly to be included in the value 
of decedent’s gross estate——Honoro Gibson Pelton, Executrix 
v. Commissioner, Dec. 2728. 

Insurance Premiums, Deductions for.—In 1917 the peti- 
tioner paid a premium on a life iusurance policy assigned to 
it as security by a debtor, the deduction of which from 
gross income was disallowed by the respondent on the 
ground that it was a capital expenditure. The policy was 
allowed to lapse in 1918 and the premium paid in 1917 was 
claimed as a deduction from gross income of 1918 in its 
income-tax return for that year either as a bad debt or as a 
loss. Held, that the deduction was properly disallowed.— 
Lock, Moore & Company, Ltd. v. Commissioner, Dec. 2708. 

Interest, Deduction for.—Where interest upon payments 
is payable upon a certain date, contingent upon a contract 
not being terminated before that date, it is not a proper de- 
duction from gross income over the years when payments 
were made upon the contract, but becomes a liability when 
the obligation to pay interest is fixed—Concord Electric 
Company v. Commissioner, Dec. 2707. 

Invested Capital—Petitioner took over the assets of a 
partnership, issuing to the partners stock for a part of the 
value thereof and agreeing to pay cash to the partners for 
their interests in excess of the value purchased for stock. 
Thereafter one of the partners elected to take additional 
stock in the amount of $98,000 in lieu of a part of the cash 
due him and subsequently the balance due the partners 
was ascertained and paid to them. Held, the amount of 
$98,000 paid one of the partners in stock may not be in- 
cluded in invested capital prior to the date of issuance of 
the stock. Further held that the amount due the partners 
was borrowed capital until the cash was paid and may not 
be included in invested capital prior to the date of payment. 
—Rouse, Hempstone & Company, Inc. v. Commissioner, Dec. 
























































Sec. 274. (e) The Board shall have jurisdiction to redeter- 
mine the correct amount of the deficiency if the amount so rede- 
termined is greater than the amount of the deficiency, notice of 
which has been mailed to the taxpayer, and to determine whether 
any penalty, additional amount or addition to the tax should be 
assessed, if claim therefor is asserted by the Commissioner at or 
before the hearing or a rehearing. 
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Upon organization petitioner issued to stockholders notes 
i\for excess of value of assets paid in over par value of stock. 
iIn 1913 the notes were cancelled and the excess value of 
‘assets over par value of stock allowed to remain in the 
‘business. Held, that Such excess may be included in in- 
‘vested capital—J. S. Carroll Mercantile Company v. Commis- 
istoner, Dec. 2749. 

Jurisdiction of Board.—The Board has no jurisdiction of a 
‘proceeding where a jeopardy assessment was made under 
‘the provisions of Section 274 (d) of the Revenue Act of 
'1924, and no claim for the abatement thereof was filed.— 
Alabama Hardware Co. v. Commissioner, Dec. 2745. 


Leases, Amortization of.—Where pursuant to the terms of 
a lease it is cancelled prior to the expiration of the term 
‘thereof and the lessee is paid an amount as a rebate, the 
unamortized cost of the lease less the amount réceived as a 
‘rebate should be spread over the unexpired term of the lease 
from the beginning of the taxable year to the date of can- 
cellation and the portion of such amortized cost falling in 
the taxable year should be deducted from gross income.— 
Guelph Hotel Corporation v. Commissioner, Dec. 2693. 


Property Transfers—Where the assets of a partnership 
were transferred to a corporation in exchange for stock thereof, 
gain or loss resulted to the partners under the Revenue Act of 
.1918, though the transfer of the assets in exchange for the stock 
was effected while Article 1566, Regulations 45, construing 
‘such transfer and exchange not to result in gain or loss to 
‘the partners, was in force.—Wélliam Reibert v. Commissioner, 
Dec. 2755. 



























_ Railroads, Taxation of—A number of points of general 
application in computation of income tax liability of rail- 
roads were at issue before the Board of Tax Appeals in 
the case of Great Northern Railway Company v. Commissioner 
of Internal Revenue (Sept. 22, 1927). Some of the most 
important questions decided by the Board follow. 


Allowable Deductions 


A claim for $380,878.35, representing the estimated cost 
of transporting on its regular transportation service trains 
men engaged in and material used in construction work was 
not allowed as a deduction from gross income, in addition 
to the expense of operating such trains. 


Penalties incurred for violation of Federal regulatory stat- 
utes were held not to be ordinary and necessary expenses 
incident to the conduct of the business. Likewise a penalty 
paid by an affiliated company for violation of Customs 
regulations was held not to be a legal deduction from gross 
income. 



















Taxable Income 


The petitioner was held to have derived no taxable in- 
come from interest on obligations of corporations, where, 
under requirements of Interstate Commerce Commission, 
company was not permitted to accrue amount upon books, 
because owing corporations were operating at deficit and 
there was no certainty that interest ever would be paid. 
Such amount held improperly accrued by Commissioner in 
computing deficiencies. 

Contributions received for construction of spur tracks 
and farm crossings held not to constitute taxable income. 


Compensation and interest due the petitioner from the 
Director General was held income for each of the account- 
ing periods for which the compensation was allowed. (Ap- 
peal of Illinois Terminal Co., 5 B. T. A. 15, followed.) 

Partial payment on a steamship made in 1919, forfeited 
to one of the subsidiaries of the petitioner by a purchaser 
when contract of, sale was cancelled in 1919 was held to be 
taxable income ‘for the year 1919. 


Rates of Additional Taxes 


The additional taxes due for the years 1918 and 1919 are 
assessable against the petitioner at the rates of 10 per cent 
and 8 per cent, respectively. Under the Federal Control 
Act and the Revenue Act of 1918, the petitioner was re- 
quired: to pay. income taxes at the rate of 10 per cent for 
1918 and 8 per cent for 1919. 
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Depreciation on Scrapped Property 

In determining the cost of property scrapped during the 
taxable years, held, that the Commissioner correctly aq. 
justed the March 1, 1913, value by the amount of allowable 
depreciation on such assets which was deducted from grog; 
income in income-tax returns. (Same principle upheld py 
the United States Supreme Court in United States v. Ludey 
(Decided May 16, 1927, C.C.H. Fed. Ct. Ser. 5511). ; 

1. The petitioner in 1916 granted an option to purchase 
its property and in that year received notice that the option 
would be exercised and that the purchaser approved the 
title. In 1916 there was no delivery or tender of a deed 
and no delivery of possession of the property. Before the 
close of 1916 the purchaser was ready, able and willing to 
perform the contract but had made no tender of the pur- 
chase price. In 1917 payment was made and deed delivered, 
The petitioner kept its accounts and made its returns upon 
an accrual basis. Held, that title passed in 1917, that the pur- 
chase price first accrued in 1917, and that any gain is to 
be refunded as income in 1917. 

2. A contract to sell property does not pass title to the 
property or in the absence of tender or delivery of the prop- 
erty or of title thereto, give the vendor a right to maintain 
an action for the purchase price—wNorth Texas Lumber Co. 
v. Commissioner, Dec. 2754. 


Recent Developments in European Tax 
Law 
(Continued from page 365) 


that the tax on the merging of companies already in 
existence will consist of only a registry tax of 10 lire. 


End of Double Taxation Sought 


With business expansions as the principal objective, 
the general trend of European tax law is toward sim- 
plification, and toward reduction in the measure that 
the necessities of the budget will permit. The countries 
already mentioned are still interested in the further 
perfection of their systems. Czechoslovakia and Spain 
are just effecting a revision of their tax laws, and the 
Polish Finance Ministry is similarly engaged. 


A number of European countries have looked beyond 
their frontiers and have seen the deadening effect of 
double taxation on international trade. While commit- 
tees of the League of Nations and the International 
Chamber of Commerce have been endeavoring to draft 
a general scheme for the elimination of double taxa- 
tion—to be effected primarily through bilateral conven- 
tions—many governments have already entered into 
agreements to attain the same end. 


Treasury Rulings 


Affiliated Corporations.—The fact that the taxes of one 
member of a consolidated group have been settled upon an 
erroneous separate basis under a “determination and assess- 
ment,” as provided in Section 1312 of the Revenue Act of 
1921, can not mean that the “proportion” to be assessed 
upon the other respective affiliated corporations must be 
likewise erroneously determined and assessed. If the status 
of affiliation exists, the mandatory provision that the tax be 
computed on the basis of a consolidated return becomes 
operative. (Applicable to Revenue Acts of 1917, 1918, and 
1921.)—G. C. M. 2189: VI-36-3414. 

Bad Debts.—Loans made by a bank evidenced by promis 
sory notes which are not repaid by the borrowers are debts 
within the meaning of Section 234 (a) 5 of the Revenue Act 
of 1918, and no deduction on account thereof may be taket 
until same are ascertained to be worthless and are charged 
off.—T. D. 4078: VI-36-3412. 











1927 


g the 
y ad- 
wable 
ZTOss 
Id by 
Ludey 


‘chase 
»Ption 
d the 
- deed 
re the 
ing to 
e pur- 
vered, 
> upon 
1e pur- 
is to 


to the 
» prop- 
aintain 
er Co. 


Tax 


ady in 
10 lire. 


jective, 
-d sim- 
re that 
untries 
further 
1 Spain 
and the 


beyond 
fect of 
ommit- 
national 
to draft 
le taxa- 
conven- 


ed into 


te 


s of one 
upon an 
d assess- 
e Act of 
assessed 
must be 
he status 
ne tax be 
becomes 
1918, and 


y promis- 
are debts 
renue Act 
be taken 
» charged 





Bank Stock, Tax On.—State and county taxes imposed 
upon the stockholders of a bank on account of their owner- 
ship of such stock are not deductible by the bank notwith- 
standing the bank is required by the State law to pay such 
taxes on behalf of its stockholders.—T. D. 4078: VI-36-3412. 

Charitable Contributions.—A contribution to a cemetery 
corporation is not deductible from gross income under Sec- 
tion 214 (a) 11 of the Revenue Acts of 1918 and 1921 as a 
gift to a corporation organized and operated exclusively for 
charitable purposes.—T. D. 4086: VI-37-3426. 

A contribution to the American Institute of Accountants 
by a person engaged in the business of accounting is not 
deductible from gross income as a necessarv expense in car- 
rying on business or as a gift to an organization operated 
exclusively for scientific or educational purposes.—T. D. 
4069: VI-35-3400. 

Dividends, When Taxable—Where a corporation had a 
cash surplus at the close of its fiscal year 1916, which was 
in part distributed by a dividend declared and paid in 1919 
pursuant to a court decree entered in 1919 affirming a lower 
court decree entered in 1917, the dividend was income to the 
recipient in 1919 and taxable as such—T. D. 4077: VI-36- 
3411. (An authority of the decision of the Court of Claims 
in Matilda R. Dodge and Howard B. Bloomer, Administrators 
v. United States, decided April 4, 1927.) 

Interest On Refunds and Credits——The provisions of 
Section 1116 of the Revenue Act of 1926 do not apply to 
any allowance made under Section 1200 of the Revenue Act 
of 1924, and interest will not be paid upon such allowances. 
—I. T. 2378: VI-36-3410. 

Receivers’ Fees, When Taxable.—A receiver’s fee is in- 
come to the receiver when the amount thereof is determined 
by the court and paid.—T. D. 4082: VI-37-3424. 

Tax Refunds.—Where an individual stockholder paid the 
normal income tax under the Revenue Act of 1918 upon 
his distributive share of the income of a corporation, upon 
the theory that it was a personal service corporation, but 
subsequently the corporation was denied personal service 
classification, the stockholder is entitled to a refund under 
Section 1210 of the Revenue Act of 1926 only if the cor- 
—- has paid the tax due from it—T. D. 4067: VI-35- 
3405. 

Trusts—Income Taxable to Beneficiary—Where under 
the terms of a trust instrument the trustees is required to 
pay to a beneficiary the entire amount of the net income 
of the trust at such times as he might request, the entire 
amount is income which is to be distributed to the bene- 

ficiary periodically, and it is therefore taxable directly to 
the beneficiary under Section 219 (d) of the Revenue Act of 
1918 —T. D. 4076: VI-36-3413. 


Income Tax Revision in 1928 
(Continued from page 372) 


more sound reason behind a provision which subjects 
family income to the graduated rates than there is for 
a special provision aimed at specific evasion. 

In addition the suggested provision completely solves 
the problem arising in the so-called Community Prop- 
erty States, wherein husbands and wives are allowed 
to divide the family income between them, although 
the same privilege is not granted to husbands and wives 
i the other states. This is a discrimination which 
clearly calls for remedy, either by allowing all hus- 
bands and wives to make separate returns, reporting 
each one-half of the family income, or by denying 
that privilege to the residents of community property 
states. 

The suggestions which have been made in these 
articles may be in some respects regarded as an ad- 
Vocacy of increased taxation upon individuals under 
certain circumstances. This is so only in appearance. 
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By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


HE purpose of this book is FIRST, to point out funda- 
mental differences between methods of avoiding or 
reducing taxes which may safely be regarded as ef- 
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The only true lightening of the burden of taxation 
results from a reduction in the aggregate of taxes im. 
posed. The granting of special privileges to indi- 
viduals, groups or classes results only in. shifting the 
burden of the tax from the persons so relieved to 
others. After the aggregate amount of tax to be col- 
lected is determined, it should be spread among the 
taxpayers in accordance with the fundamental prin- 
ciple of ability to pay and with a maximum of equality 
and, so far as possible, in conformity with equality, by 
uniform ‘provisions. Wherever the writer has sug- 
gested that present provisions bear too lightly upon 
classes of individuals, that suggestion carries with it 
the implication that other individuals are being called 
upon to bear the burdens of which the favored classes 
have been relieved. The complicated provisions of the 
present Act lend themselves particularly to undue fay- 
voritism. The present provisions are so complicated as 
hardly to be intelligible to the layman and he cannot, 
without much more study than he can possibly give 
to the provisions, determine whether some of them are 
defensible upon moral grounds of equality of burden 
among taxpayers. One of the strongest reasons in the 
writer’s opinion for a simple and clean-cut statement 
of legislative purpose in the statute is that its purpose 
and provisions then become clear to any reader willing 
to give a reasonable amount of time to their perusal 
and any layman can then determine whether, in his 
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opinion, the law justly apportions the tax burden. It 
is not desirable that special interests and special groups 
shall receive undue favors in the Revenue Acts, and 
yet obscure and complicated provisions and provisions 
difficult of clear interpretation can be utilized to mask 
improper concessions to the demands of special tax- 
paying interests and groups. 

The American taxpayer is entitled to a tax law which 
he can understand. 


Federal Tax Problems to Be Considered 
at National Tax Ass’n Conference 


AX exemptions and simplification of the Federal 

income tax are among the tax subjects scheduled 
for consideration at the Twentieth Annual Tax Con- 
ference under the auspices of the National Tax Asso- 
ciation to be held at Toronto, Canada, October 10-14. 


Following the addresses and reports opportunity will 
be given for general discussion of the subjects pre- 
sented. The preliminary program includes the follow- 
ing features: 


Tuesday, October 11.—‘“Review of 1927 Tax Legislation,” 
Beaulah Bailey, of the staff of the New York State Tax 
Commission; “Suggestions in Aid of State Tax Researches 
and Investigations,’ T. R. Snavely, University of Virginia; 
“Sources of Public Revenue Supplemental to Taxes,” Jens. 
P. Jensen, University of Kansas; Report of the Committee 
on Simplification of the Federal Income Tax, George E. 
Holmes, New York, chairman; State Taxation of Federal 
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Public Lands, Committee report, H. L. Lutz, Leland Stan- 
ford University, chairman; “Taxation of Commercial Motor 
Vehicle Transportation,” Frank R, Hunt, Lafayette College, 
Pennsylvania. , 


Wednesday, October 12.—“Valuation of Railroads—For 
Determination of Rates and for Taxation,’ G. G. Tunell, 
tax commissioner, A. T. & Santa Fe Railway; “A Survey 
of the Problem of Valuation,” J. E. Bonbright, Columbia 
University; “Valuation of Commercial and Industrial Prop- 
erties for Taxation,” W. F. Connelly, tax commissioner of 
Bridgeport, Conn.; “The Problem of Tax Exemptions,” 
S. C. Mastrick, chairman, Joint Committee on Taxation and 
Retrenchment of the New York Legislature; Committee re- 
port on “Standardization and Simplification of Business 
Taxes,” Charles W. Gerstenberg, chairman. 


Thursday, October 12.—“The Taxation of Mines and 
Mineral Properties,” G. R. Mickel, mining assessor of Tor- 
onto, Charles R. Howe, chairman Arizona Tax Commis- 
sion, L. P. Barrett, mining geologist, Department of Con- 
servation of Michigan, and A. G. Mackenzie, secretary, 
Utah Chapter, American Mining Congress; “Forest Preser- 
vation and Its Relation to Public Revenue and Taxation,” 
Fred R. Fairchild, Yale University, forest taxation 
economist, United States Forest Service, C. D. Howe, Uni- 
versity of Toronto, E. T. Allen, forester, Western Forestry 
and Conservation Association; “Reciprocitv in Inheritance 
Taxation,” joint discussion with Canadian Tax Conference; 
“The Efficacy of Individual and Associated Work Toward 
Reform in State and Local Taxation,” general conference 
discussion. 


Friday, October 12.—Continuation of unfinished discus- 
sions of previous sessions; business session, etc. 


BOOKKEEPERS 
ACCOUNTANTS 


{MEN AND WOMEN} 


WANTED IN HOTELS 


$175 to $450 a Month 


How to Get in Touch with 


High-salaried Positions 


ATION-WIDE demand for bookkeep- 

ers, auditors, cashiers, accountants, 
paymasters, to specialize in hotel ac- 
counting. Splendid opportunities for rapid 
advancement to managerial positions. 
The hotel industry is the field of big op- 
portunity today. It is America’s 4th largest industry, with annual 
payrolls of nearly $400,000,000 and over 70,000 high-class positions 
paying $2,500 to $10,000 a year, open each year. 


No Previous Experience Needed 


You can have one of these high-class positions, big pay, with luxuri- 
ous apartment and meals usually included FREE, quick advance- 
ment; and all the fascinating features of the hotel business. 
Through the Lewis Simplified Home-Study Plan we train you and 
put you in touch with positions. Age is no obstacle—young and 
old alike have equal chance for success. All of your training under 
the personal supervision of Clifford Lewis, former U. S. Govern- 
ment Hotel and Restaurant Expert, now Managing Consultant for 
over 225 hotels throughout the United States. 


Details Free—No Obligation 


Send today for FREE BOOK. “Your Big Opportunity,” showing 
how you can specialize in hotel accounting in 20 weeks or less and 
get a big-pay position. 


LEWIS HOTEL TRAINING SCHOOLS 


Suite AL-L804 Washington, D. C. 
Charter Member of National Home Study Council. 
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Recent Developments in the Statute of 
Limitations and Waiver Muddle 
(Continued from page 369) 


waiver to the date when the Commissioner notified the 
taxpayer of his final determination, was not, in view 
of the taxpayer’s continuing attempts to persuade the 
Bureau to reduce the deficiency, an unreasonable period 
within which the Commissioner might act. A further 
ground for granting relief in the Wirt Franklin case 
was based upon the fact that the Commissioner on 
April 11, 1923, by the issuance of Mimeograph 30857 
had, in accordance with the implied intentions of the 
parties, given notice that 1917 waivers already on file 
at that date were to expire on April 1, 1924.” The pro- 
visions of Mimeograph. 3085 were held not to effect the 
unlimited waiver in the Cunningham Sheep case, since 
it was executed after the issuance of that ruling and 
that “announcement related only to unlimited waivers 
then on file.” Under date of September 12, 1927, the 
Commissioner, rather unexpectedly, announced his ac- 
quiescence in the Wirt Franklin case.” 


(Continued on page 392) 


“111-1 Cc. B. 174. 
*2See also Peerless Paper Box Manufacturing Co. v. Routzahn, (N. D. 


Ohio, July 2, 1927), not yet reported, C. C. H. 1927 Unabridged Serv- 
ice, p. 7418, Fed. Ct. a p. 7639. 


aPat. Bul. VI-37-1 










ACCOUNTANCY 







(CH PLRRMPTRUUEERONE SA TST SUEDE 
Prepare for the C. P. A. examinations, or 
for the position of Chief Accountant, 
Home Study Cost Accountant, Auditor or Comptroller. 


with Write for our free interesting booklet 
which explains how you can secure this 


Personal or in ed .E —* ont = 

a personal coaching by a professio ac- 
Coaching countant in your own community. Our 
guarantee protects you in case of inapti- 

en tude, illness or straitened circumstances. 














AMERICAN EXTENSION INSTITUTE 
Dept. ITM 2095 Broadway, New York 






Preparing Federal Income Tax Returns 


Qualify for a well paid field. Learn the 
details of Federal Income Tax Procedure, 
Treasury Regulations, Government Rulings 
and their application. Write for particulars 
of our unique Home Study Course. 


AMERICAN EXTENSION INSTITUTE, 2095 Broadway, N. Y. 
Dept. ITM 
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Think 5 sve 


Do multiplication in any amount mentally—just think end 
write down the answer. Use the original copyrighted cal- 
culation methods for bookkeepers and eocountante as taught 


























in Mental Multiplication by a age = Lipkin, C. P. A. 

Send $1 for your copy to the publishers. “Second Edition. 
LIPKIN & LIPKIN 

1G Ann Street New York City 
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This standard size 25-volume set 
of Modern American Law, cited 
by Supreme Courts as “M. A. L.,” 
is the basis of the Blackstone 
course. 
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A Law Course For Accountants 


HE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 

In an address before the. ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 
a former president of the American Institute of Account- 
ants, said in part: 


“ * *® The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *. These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 


Spare Time Law Training 


Accountants who appreciate the 
value of additional law study can 

t, where residence instruction is 
impractical, the bere | they need 
through the extension law course 
conducted by the Blackstone In- 
stitute. 

This course, in addition to the 
usual business law subjects, also They 
covers the field of Adjective Law. teach it to you. 
Instruction is given in the law of 
Evidence, Pleadings in Civil Ac- 
tions, Practice in Civil Actions, Equity, Equity Pleading 
and Practice, Attachment and Garnishment, Judgments 
and Executions, Courts, Taxation, Probate Law, Bank- 
tuptcy, Real Property, Landlord and Tenant, Private Cor- 
porations, Partnership, and 45 other subjects. 

Many successful attorneys are graduates of this course. 


The Outstanding Law Course 


_The Blackstone Institute delivers to its students imme- 
diately upon enrollment the complete set of text books for 
the entire course—not one volume at a time. 

_ This is the famous 25-volume Modern American Law 
library, cited as standard and authoritative by the courts 
of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elaborate indexing system serves immediately as a valuable 
reference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. The lessons 


tional work. 


3°# 
GOOD REASONS 


1. Blackstone Institute teaches one subject 
only—Law, and its present course is based on 
36 years of experience in non-resident educa- 





2. The instruction method is a combination 
of text reading and study of leading illustrative 


cases—a method recognized as the best and 
most thorough plan yet devised. 

3. The authors of the Blackstone course are 
outstanding authorities in the field of law. 


know what law you need 


direct the student’s study efforts carefully, provide him 
with the written work to be done, and call his attention to 
the rules of law pertaining to his regular daily affairs. 
The LL. B. degree is conferred upon graduation. _ 

Included among the prominent legal authorities who 
have contributed text and lesson material to the course are 
Justices Taft and Sutherland, of the U. S. Supreme Court, 
the deans of eight leading resident law schools, and fifty 
—— professors, lawyers, and state supreme court 
judges. 


Law Training Increases Accounting Practice 


There is evidence to show that advanced law training, 
such as the Blackstone Institute provides, enables public 
accountants to increase their practice and come in contact 
with lines of work they would not 
otherwise obtain. 

This explains why in recent 
years accountants have been turn- 
ing to the Institute in constantly 
increasing numbers and it is to be 
noted that the majority of these 
are established practitioners who 
already possess the C. P. A. cer- 
tificate. 


Write for Details 


The complete story of Black- 
stone training for accountants is 
given in an attractive 128-page 
book, “The Law-Trained Man.” A 
copy will be sent you free upon request. 
Use the convenient coupon below or ad- 
dress a post card request to Blackstone In- 
stitute, Dept. 347, 4753 Grand Boulevard, 
Chicago, Tlinois. 


and how to 


Blackstone Institute 

Dept. 347, 4753 Grand Blvd., 
Chicago, Ill. 

Please send me by mail, and without obligation, a 


copy of your free 128-page book, “The Law Trained 
Man,” and details of your law course and service. 
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If, in the absence of an expression of intention by 
the parties as to: the expiration date of unlimited waiv- 
ers, it is to be assumed that the lapse of a reasonable 
time is the criterion, then the question presents itself : 
What constitutes a reasonable time in such cases? 
Thirty-one months was considered more than a reason- 
able length of time for the Commissioner to act in the 
Wirt Franklin case, but in the Cunningham Sheep case 
the Board thought that the Commissioner’s final de- 
termination was made within a reasonable time even 
if asserted twenty months after the execution of the 
waiver. However, in the Cunningham Sheep case the 
Board stressed the point that the taxpayer had not 
sustained the burden of showing unreasonable delay 
upon the part of the Bureau. The Board said, “The 
taxpayer could not plead that the period fixed by con- 
sent has expired, where, for example, by advancing 
one ground after another for the reduction of his tax, 
or requesting rehearings, or taking other steps which 
might delay the final determination more than a year. 
he would not be able to show that the period which 
elapsed was unreasonable in the circumstances.” In the 
Appeal of The Warner Sugar Refining Company, 
three years elapsed between the signing of the unlim- 
ited waiver and the date of assessment and yet the 
Board refused to accept the taxpayer’s argument that 
the waiver executed on February 18, 1921, had expired 






244 B. T. A. 





C. C. H. 1926 Fed. Ct. Service, Dec. No. 1416. In 











lapse of a reasonable time. The Board’s holding in this case is, indeed, 
inconsistent with its reasoning in the Wirt Franklin case. 





Subscription 


$4.50 a year 
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at the time the Commissioner made the assessment on 


this case, decided on April 21, 1926, although the Board held that the 
taxpayer could have terminated the unlimited waiver by reasonable 
notice to the Commissioner, it did not discuss the applicability of the 


University of Pennsylvania Law Review 


and 


American Law Register 


Our 75th Year 
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March 31, 1924. 

From these cases it can be safely concluded that the 
question of the lapse of a reasonable time depends 
upon the peculiar facts of each particular case. If 
within a year of the execution of an unlimited waiver 
the case lay dormant with no active consideration given 
to it by either party, the Board would probably be 
justified in deciding that the Commissioner was guilty 
of such unreasonable delay as to terminate the waiver. 
Support for this construction is found in the adoption 
by Congress of a policy, first expressed in the Act of 
March 4, 1923, to extend the time for filing of refund 
claims by approximately one year, when waivers were 
filed. This practice clearly indicates an assumption that 
under a waiver the liability of the taxpayer would re- 
main open for approximately one year, within which 
time the bar upon the allowance of credits or refunds 
should also be suspended. 

(Note: In the second installment of this article (appearing 
in the November issue of this magazine) the writer will dis- 
cuss the effect upon the statute of limitations of bonds filed by 
taxpayers and sureties, the various types of waivers and 


whether certain acts or instruments constitute waivers implied 
in law.) 
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- THE COMMERCIAL LAW 
ity LEAGUE JOURNAL 


= The Official Magazine of the Commercial 
re Law League of America 








The subscription price of this timely and 
interesting monthly publication is only $3.00 
a per year, which amount is included in the 


$6.50 per year membership dues to the Com- 
mercial Law League of America. . 
——trm~__——___<=119s . 7s OO ——————————— 
THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 
Please send me sample copy of the Commercial Law League Journal and particulars concerning 


the Commercial Law League of America. 
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SAFETY 


The channels of the laws’ delay 





Grow worse and worse from day to day. 
The lawyer works from dawn to dusk 
To find a case in point. It must, 

When ascertained, be checked to know 
What changes later cases show. 

The Courts’ decrees, though Heaven sent, 
Each day upset some precedent. 
Decisions rendered all the while, 
Reports now published by the mile, 
The lawyer finds, much to his sorrow, 
What's good today is bad tomorrow. 
The Legislatures do their share 





In passing new laws everywhere 
On every subject ‘neath the sun, 
Their ceaseless efforts never done. 
Thus follows as the night the day 
The virtues of the Shepard way, 
Where every case must correlate 
Citation history, up to date. 






— THE FRANK SHEPARD COMPANY veer aa 


Publishe rs of 


SHEPARD'S CITATIONS 


76-88 Lafayette Street New York 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 
This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 
Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 
Thirty-six inches high, it contains two shelves at just the a slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 
So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 
offer you the privilege of ordering them on approval. 
Py y fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 
$16.00 plus express charges. 


Cabinet Goes on Approval 
Specialty Office Equipment Co. Mail Today 


26 Quincy Street Specialty Office Equipment Co., 
CHICAGO, ILLINOIS 26 Quincy Street, 
Chicago, Illinois. 
Please express the Service Cabinet to: 


HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- | 
ture for the Home. We will give $1 discount | 
on each cabinet where more than one is ordered. | en. ee ee a eee 
It is understood that I have the privilege of examination for 

| 


five days by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 
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Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves 
practical and valuable throughout Office and Fac- 
tory. Rediref Loose Leaf binders are being adopted 
for many reasons, the more important being— 
They give fast location of accounts (40 or more 
records before the eye at one time). 
They afford quick reference (being light, com- 
pact and easy to handle). 
They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). 
They save space; they save time; they give maxi- 
mum results for minimum investment and oper- 
ating cost. 


Accounts Payable 
Accounts Receivable 
Collection Follow-up 
Credit Records 


Rediref is unique in the Visible Record field. It 
combines for the first time the ease of reference of 
the card file; high capacity of the prong binder; 
and flat-opening sheets in writing position, hereto- 
fore exclusively a ring-book feature. 


The Visible Record Binder has an all-steel back, 


Membership Lists 
Personnel Records 
Production Records 
Purchasing Data 


One problem of Visible Record equipment is the 
shifting of sheets within a series, or bank, to permit 
the insertion of new accounts. In this device the 
problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 


Rediref Visible Records are being used to advan- 
tage in every department of business. A few 
classes of records kept in this way are— 


Quotation Records 
Real Estate Records 
Stock Records 
Trafic Records 


exposed parts nickel-plated, fitted with a simple, 
positive, duplex mechanism which affords two dif- 
ferent open positions—one for posting and one for 
shifting sheets. 


Rediref Visible Binders, sheets and indexes are car- 
ried in stock by the better stationers the country over. 


Ask your stationer or write us for a free copy of our new booklet, 
“Rediref Visible Records” 
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WILSON -JONES COMPANY 


NEW YORK 
310 Broadway 


SAN FRANCISCO 


GENERAL OFFICES AND FACTORY 
3300 FRANKLIN BOULEV. 323 Market Street 
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MERCEDES for STATISTICS 


Are you familiar with the ease and simplicity of the Mercedes 
for pro-rating and percentages? 


In calculatirg percent of increase or de- 
crease, botu amount and the percent are 
given in one operation. By means of a 
unique feature (negative dial), the Mer- 
cedes automatically designates whether 
the result is an increase or a decrease. The 


answer (both amount and percent) can be 
written down while the machine is in op- 
eration, because after the Mercedes is 
started no attention is required by the 
operator. 


Pro-rating is accomplished with equal facility. 


SALES 
Po scviceeas $ 17,030.40 
B 38,429.60 
25,248.15 
7,146.00 
30,265.46 
2,176.89 


$120,296.50 


The above problem was figured on the Mercedes 
with an exact balance the first time. No “plug- 
ging in” was necessary by the operator as the ma- 
chine balanced automatically. The accuracy of 


EXPENSES 
$ 3,077.86 
6,945.30 
4,563.05 
1,291.48 
5,469.81 
393.43 


$21,740.93 


the results is proven at the completion of the 
problem by one dial of the machine showing the 
total sales and another dial clearing to zeros. 


Why not have a representative demonstrate Mercedes Efficiency to you 


immediately without obligation? 


RALPH C, COXHEAD CORP. 


Fifty-third floor—Woolworth Building 
New York, N.Y. 










FIFTEEN YEARS BUILDING CALCULATING MACHINES-NOTHING ELSE 











A Complete Figuring Machin 
Electric or Hand 
Models 






How can 
you decide what 


to demand ina 


FIGURING 
MACHINE? 


JOHN M.LUND General Sales Manager 
cMarchant Calculating Machine Co. 



















iF a figuring machine, as in an automobile, 
there ought to be certain standards of perfor- 
mance. 





Any machine meeting these standards is good _as true-figure dials, the noiseless bump-free 
enough to buy and use. carriage, and the aligned readings so quick and 
restful to the operator’s eyes. It is the test of 


In building the Marchant, we demanded from 1 - ; 
a complete figuring machine. 


our engineers sixteen principles, all necessary 
to a complete figuring machine, and resulting Our meneeet eae will gladly demon- 
—as it proved out—in an operating efficiency Strate The Marchant Test ‘for you. Telephone 
increase of from 25% to 409%. or drop him a line, or write us direct for the 
booklet, “Sixteen Improvements in Calculating 
Machine Performance”. Mail the coupon 


today. 


This list of sixteen basic principles we call 


“The Marchant Test” and you will find it 


on this page. Read it over and you will see ’ weet ; 
h . tne not t butall of th Executives concerned with confidential figures and quick 
why we require not one, OF two, DUL al © ae estimating will be interested in the “Little Marchant,” 5 x 11 


fundamentals. It includes such improvements _ inches. It beats a slide rule. Write for Leaflet B. 


Before you decide—see the Marchant 






























Demand these advantages USE THE 9. Quiet start and stop motor. 
for your machine : 10. Automatic multiplication— right 
Anyone can run it. MARCHANT TEST hand control. 
. Visible dials for all factors and . : 11. Direct subtraction. 
results. a. In buying a new Calculating 12. Automatic repeat addition. 
. “True Figure” register dials. Machine. 13. Build-up division. 


. Horizontal straight line reading. 2 To determine whether you should 14 
. Dials spaced for easy reading. * change the machine you now have. 

. Automatic electric dial clearance. 
. Noiseless bump-free carriage. 

. Automatic position indicator. 


wo MNARCIIANT 


Service Headquarters 


gst eorne Lag ny CALCULATING MACHINE 
Cincinnati, Cleveland, Chicago 


Indianapolis, Detroit, Pittsburg  & '@) M PAN i 


Minneapolis, Kansas City : : 
"ion haga tpn ae Factory and Executive Office 
Portland, Seattle 
— OF-0 .@ Fy-¥ BD 


75 other cities inthe United States | row. 0 oO mep: 3. \o.% 


Canada and Foreign Countries 


. Automatic stop control for all 
operations. 

15. Maximum “carry-over” capacity. 

16. Minimum desk space. 


Cnn w Ne 
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Marcuant CALcuLatinc 
Macaine Company 


Oakland, Ca- if. 
I wish to see the booklet, «Sixteen Improv: - 
ments in Calculating Machine Performance. 
Name 
Firm 


Address 
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